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Summary and Purposes of Proposed Rule XIV of the Rules Governing the Bar 

 

 

Proposed Rule XIV of the D.C. Court of Appeals Rules Governing the Bar is as follows. 

 
The D.C. Bar Foundation (Bar Foundation) administers the District of Columbia 

Court of Appeals’ IOLTA program (D.C. IOLTA program).  Consistent with its 

fundamental function of maximizing and collecting the interest revenue generated 

by D.C. IOLTA accounts, the Bar Foundation may periodically request lawyers 

and law firms to certify to the Bar Foundation their participation in the D.C. 

IOLTA program.  A lawyer or law firm is expected to respond in good faith to 

such a request. 

If the Bar Foundation decides to administer an IOLTA certification program for 

lawyers and law firms, it shall develop a plan for the form and manner of such 

certification program (the “Plan”).  The Plan, and any subsequent changes 

recommended thereto, shall be subject to review and approval by the District of 

Columbia Bar’s Board of Governors.  The Bar Foundation shall, at least once 

annually, submit a report about its certification program activities to the District 

of Columbia Court of Appeals and District of Columbia Bar Board of Governors.2   

 Under the proposed Rule, Bar members would be given clear notice that the D.C. Bar 

Foundation has the express authority to conduct a certification plan – authority that is not 

currently articulated in the IOLTA rules.3  The Rule also would provide notice to members that 

the D.C. Bar has reviewed and approved any IOLTA certification plan (and any subsequent 

changes) developed by the Bar Foundation.  The proposed Rule would thus authorize the Bar 

Foundation to conduct an IOLTA certification plan, if it so desires, while maintaining the 

responsibility and authority of the Bar to approve the form and manner of a plan designed to 

collect information about the compliance of Bar members with a Rule of Professional Conduct 

adopted by the Court of Appeals. 

 

 The proposed Rule results from a review by the District of Columbia Bar 

Regulations/Rules/Board Procedures Committee (“Regulations/Rules Committee” or 

“Committee”)4 of whether and how the Bar Foundation, pursuant to the revised IOLTA Rules
5
 

                                                      
2
  Certification of compliance with, or exemption from, the IOLTA rules in various forms is used in the 42 

jurisdictions that have mandatory IOLTA programs.  Some jurisdictions request that members certify that they are in 

compliance with that jurisdiction’s client trust account rules, of which IOLTA accounts are a subset. 

3
  Although Section 20 of Rule XI describes the interaction between the Bar Foundation and financial institutions 

and requires the Bar Foundation to respond to inquiries from members about the information that it has collected 

about their IOLTA accounts, it is silent on whether the Bar Foundation may initiate IOLTA communications to 

lawyers and law firms.  Rule XI, Section 20(g) and (h), attached as Exhibit A. 

4
  This is a standing committee established by the Board of Governors in July 1999 to review the Bar’s Rules, By-

laws and procedures, and to propose changes as needed. 
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would have the authority to monitor6 participation by D.C. Bar members in the D.C. IOLTA 

program.7  After 17 months of study and analysis, the Committee issued a report proposing a 

monitoring rule.  During the public comment period on the proposed rule, representatives of the 

Bar Foundation, the Committee, and D.C. Bar leadership met to attempt to address the Bar 

Foundation’s two principal concerns about the Committee’s proposed rule: (i) the implication, 

from the use of the word “monitoring,” that the Bar Foundation would be precluded from 

conducting an appropriate certification program, and (ii) approval of a monitoring or certification 

program by the Bar Board of Governors. 

 

Ultimately, the Board of Governors agreed to modify the Committee’s recommendation 

and to use the term “certification” instead of “monitoring” in the proposed Rule, after the Bar 

Foundation agreed that it would not pursue a certification program as part of the D.C. Bar dues 

collection process, consistent with the recommendation of the Committee that such a procedure 

not be used in this jurisdiction. 

 
 This letter summarizes the work of the Committee, the Bar Foundation and the Board of 

Governors that resulted in proposed Rule XIV.  Details about the Committee’s work are 

provided in its final report of June 29, 2011, attached.  A summary about the Bar Foundation’s 

initial IOLTA certification proposal and its subsequent monitoring proposal is included in the 

Committee’s report and in a September 16, 2009, transmittal letter to the Court of IOLTA Rules 

revisions.
8
   

                                                                                                                                                                           
5
  On March 22, 2010, the D.C. Court of Appeals issued amendments to the Rules Governing IOLTA.  The essence 

of the revisions was to change the existing D.C. IOLTA program to a mandatory, from a mandatory/opt-out 

program, and requires that banks that wish to qualify as “Approved Depositories” provide interest rate 

comparability. 

The revised IOLTA rules exempt a member from participating in the D.C. IOLTA program if the member is 

otherwise compliant with the contrary mandates of a tribunal; or when the member is fully participating in, and 

compliant with, the trust accounting rules and the IOLTA program of the jurisdiction in which the member is 

licensed and principally practices.  The amendments, which revised Rule 1.15 of the D.C. Rules of Professional 

Conduct and added a new Section 20 of Rule XI of the D.C. Court of Appeals Governing the Bar, took effect on 

August 1, 2010.  D.C. Court of Appeals Order, March 22, 2010, attached as Exhibit B. 

 
6
  In 2009, in response to concerns raised by Bar headquarters staff about an IOLTA certification program 

conducted in conjunction with collection of mandatory D.C. Bar dues, the Bar Foundation withdrew its IOLTA 

certification proposal to the Board of Governors and instead submitted an IOLTA monitoring proposal to the Board.  

As a result, the charge to the Regulations/Rules/Board Procedures Committee uses the term “monitoring,” and the 

Committee likewise uses that term in its report and proposed rule.  In appearing before the Regulations/Rules 

Committee, the Bar Foundation recommended that the process be referenced as “certification” because it is the 

nomenclature that is generally recognized in IOLTA administration.  

7
  D.C. Bar Board of Governors Charge to Regulations/Rules/Board Procedures Committee, IOLTA Monitoring 

(October 6, 2009),  attached as Exhibit C. 

8  D.C. Bar Regulations/Rules/Board Procedures Committee, “Final Report on IOLTA” (“Regulations/Rules 

Committee Report”), at 3-7 (June 28, 2011); Letter from Kim Michele Keenan, President, District of Columbia Bar 

to the Honorable Eric T. Washington, Chief Judge, D.C. Court of Appeals, at 9-11 (Sept. 16, 2009), attached as 

Exhibit D. 
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Background and History of the Bar Foundation’s IOLTA Certification Proposal  

 
 In 2007, the Bar Foundation proposed to the Bar that the IOLTA rules be revised to make 

participation in the D.C. IOLTA program mandatory, and to require that a banking institution 

seeking to open and maintain client trust accounts must provide certain interest rates on IOLTA 

accounts (“rate comparability”).  The primary purpose of the revisions was to increase interest 

revenue derived from D.C. IOLTA accounts. 

 

 The Bar Foundation’s 2007 proposal also included an additional amendment to the D.C. 

Rules of Professional Conduct in which lawyers would be required to advise the Bar Foundation 

of the opening and closing of D.C. IOLTA accounts, and also periodically to certify their 

compliance with, or exemption from, the IOLTA requirements.  Noncompliance with the 

reporting and certification requirements would have been treated as a disciplinary violation. 

 
The Foundation’s 2007 proposal for a new Rule 1.20(j) stated: 

 
Every lawyer admitted to practice in the District of Columbia shall, personally or 

through the law firm with which the lawyer is associated, certify periodically, in a 

form and manner approved by the District of Columbia Bar, that all IOLTA-

eligible funds are held in one or more IOLTA accounts or that the lawyer or law 

firm is exempt because the lawyer or the law firm does not hold IOLTA-eligible 

funds.9  (Emphasis added.) 

 At the request of the Board of Governors, the Bar’s Rules of Professional Conduct 

Review Committee (“Rules Review Committee”) then conducted a study and analysis of the Bar 

Foundation’s proposal.  Because the Rules Review Committee was not asked to consider the 

specific “form and manner” of the certification requirement, it did not analyze this part of the 

Foundation’s proposal and did not take a position on it.  Thus, the Rules Review Committee’s 

report and recommendations simply included the Bar Foundation’s proposal as an amendment to 

Rule 1.15. 

 

In its written comment, the Board on Professional Responsibility (BPR) commented that 

non-compliance with the IOLTA certification provisions should not subject a member to 

disciplinary suspension, but instead recommended enforcement through administrative 

suspension.  The Office of Bar Counsel (OBC) submitted a separate comment in which it 

concurred with the comments of the BPR.
10

  Bar headquarters staff took the position that non-
                                                                                                                                                                           
 

9
  The 2007 proposal also included a new Rule 1.20(i) which stated that, “Lawyers or law firms shall advise the 

Foundation of the establishment and closing of an account for IOLTA-eligible funds.  Such notice shall be given in a 

form and manner prescribed by the Foundation.” 

10
 Certification of one’s participation in, or exemption from the D.C. IOLTA program is separate and distinct from 

the ethical requirements under D.C. Rule of Professional Conduct 1.15, to maintain client trust funds and IOLTA 

funds properly.  A violation of Rule 1.15 could potentially lead to disciplinary consequences. 
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compliance with a certification requirement should not result in either disciplinary or 

administrative suspension.
11

   

 

 Over the course of several Board meetings during 2009, the Board of Governors 

considered the Bar Foundation’s proposal.12  On September 8, 2009, the Board of Governors 

approved proposed revisions to the IOLTA rules to be submitted to the Court of Appeals, but 

voted to reserve the transmittal to the Court of any proposed amendments about the monitoring 

of D.C. lawyers’ participation in the D.C. IOLTA program – pending the outcome of further 

study by the Bar’s Regulations/Rules/Board Procedures Committee.  The Board communicated 

its action in its letter to the Court of September 16, 2009, which transmitted the proposed 

revisions to the IOLTA Rules to the Court.  On March 22, 2010, the Court adopted the Board’s 

recommendations for revisions to the IOLTA rules, which became effective on August 1, 2010. 
 
The Work of the Regulations/Rules /Board Procedures Committee 

 
 In examining the necessity of an IOLTA monitoring or certification program, the 

Regulations/Rules Committee’s goals were to make recommendations that would:  (1) identify 

those segments of the Bar membership most likely to be required to establish and maintain 

IOLTA accounts due to their practice areas and settings; (2) continue to ensure the education of 

Bar members about how to comply with the IOLTA rules, including how to notify the Bar 

Foundation of their IOLTA account information, and the importance of such actions so the Bar 

Foundation can effectively monitor the accuracy of the interest being provide by banks and thus 

maximize revenues from IOLTA for the Bar Foundation; (3) ensure that any recommended 

monitoring/certification practices are clear, fair, legally defensible, and compatible with other 

D.C. Bar and Court programs (e.g., Pro Bono program, Bar sections); (4) avoid anything that 

would interfere with the timely return of Bar member dues and possibly increase the number of 

members subject to administrative suspension for non-payment; and (5) ensure the orderly 

development of guidelines for the administration of IOLTA by the Bar Foundation. 

                                                      
11

  Comment of the Board on Professional Responsibility, (April 6, 2009) attached as Exhibit E; Concurring 

comment of the Office of Bar Counsel, (April 6, 2009) attached as Exhibit F; and D.C. Bar Headquarters staff 

memorandum to D.C. Bar Board of Governors, (June 8, 2009) attached as Exhibit G. 

 

12
  At the June 9, 2009, meeting of the Board of Governors, the Bar Foundation withdrew its certification proposal. 

It subsequently proposed an IOLTA monitoring provision and notice to Bar members in a Comment to Rule of  

Professional Conduct 1.15 and Section 20(h) of Rule XI, respectively.  At its meeting of July 21, 2009, the Board 

approved in principle provisions that would provide notice to Bar members that the Bar Foundation may monitor 

Bar members’ participation in IOLTA.  In written comments of July 30, 2009, the BPR raised several questions and 

concerns about the proposal.  Among other things, the BPR commented that including the authority of the Bar 

Foundation to monitor lawyers’ participation in the IOLTA program in Rule XI implies that the Bar Foundation is 

part of the disciplinary system and that a failure to provide information in response to an inquiry from the Bar 

Foundation may be grounds for discipline.  The BPR recommended that, to avoid this interpretation, a new Court 

Rule be created to address the Bar Foundation’s role in IOLTA monitoring.  Minutes of the Board of Governors 

meeting, (selection) (July 21, 2009), attached as Exhibit H; and Comment from the Board on Professional 

Responsibility to Kim Michele Keenan (July 30, 2009), attached as Exhibit I. 
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 The Regulations/Rules Committee received briefings from the President and the 

Executive Director of the Bar Foundation, and the Executive Attorney of the Board on 

Professional Responsibility and the Bar Counsel
13

; held telephone conferences with the 

Executive Director of the Florida Bar Foundation and the Executive Director of the Texas Equal 

Access to Justice Foundation, and gathered information from the bar executives of the Texas and 

Florida state bars.14  The Committee also conferred with the Executive Director of the D.C. Bar 

Pro Bono Program and the Pro Bono Program’s fundraising consultant.  It also considered 

IOLTA certification programs in other jurisdictions.  The Committee also reviewed the Bar’s 

dues collection process, which has been streamlined as a result of recommendations previously 

made by the Committee.  Bar staff briefed the Committee about the “Member IOLTA Rules 

Education Campaign” that was underway to educate members about the changes in the IOLTA 

rules.  Lastly, the Committee analyzed data from the Bar about the number of members in the 

Washington, D.C. metropolitan area who would likely be required under the IOLTA rules to 

maintain IOLTA accounts.15 

 
 In response to recommendations from the Bar Foundation, the Committee considered in 

detail certification on or associated with the D.C. Bar’s annual dues statement.  The Committee 

concluded that mandatory membership-wide certification connected to the Bar’s annual dues 

collection form was not desirable for a variety of reasons described in the report.16 

 

New Court Rule Proposed by the Regulations/Rules Committee 

 

 The Regulations/Rules Committee proposed a new Court Rule authorizing the Bar 

Foundation to monitor lawyers’ or law firms’ participation in the D.C. IOLTA program.  The 

Committee’s proposed Rule provided that, if the Bar Foundation decided to engage in a 

                                                      
13

  During their meeting with the Committee, the BPR and the OBC reiterated their view that a failure to certify 

should not result in disciplinary investigation or action by the OBC and that, therefore, any provisions on 

certification or monitoring should be outside the scope of Rule XI, Disciplinary Proceedings. 

14
  The Regulations/Rules Committee looked to Texas and Florida because they are two jurisdictions with unified 

bars with membership sizes similar to that of the D.C. Bar.  

15
  Membership data from the D.C. area showed that approximately 13,000 lawyers in the Washington, D.C. 

metropolitan area -- about 14 percent of the total membership – could be subject to mandatory IOLTA requirements.  

This figure does not include the approximately 15,000 attorneys who work for the 100 largest firms in the area 

and/or are employees of firms that participate in the Bar’s firm billing program and who likely have administrators 

who manage the IOLTA requirements for the lawyers in their firms. 

 
16

  One Committee member disagreed with this conclusion and filed a separate statement to the Board of Governors, 

which is included as Appendix 23 to the Regulations/Rules Committee report.  The member proposed that 

certification be accomplished by the insertion of a statement on the annual dues statement that, by paying the annual 

dues, the member certifies that he or she has (1) read the rules pertaining to mandatory IOLTA; and (2) is in 

compliance with those rules.  The Committee considered this proposal, but decided against it for reasons detailed in 

its report. 
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monitoring program, it should be required to develop a plan subject to review and approval by 

the Board of Governors; any subsequent changes would also be subject to approval by the Board. 

 

 In agreeing that the authority of the Bar Foundation to develop a monitoring plan should 

be included in a new Court rule governing the Bar, the Committee noted that the Rule would 

provide notice to members and clear authority for the Bar Foundation to conduct activities to 

monitor their participation in the D.C. IOLTA program, and would set out the respective roles 

and responsibilities of the Bar Foundation and the D.C. Bar in a monitoring plan.  

  

 In recommending a new Court rule governing monitoring activities (as opposed to 

inclusion of such a rule in the Rules of Professional Conduct or in Rule XI of the Rules 

Governing the Bar), the Committee agreed with the recommendation of the Board on 

Professional Responsibility that there should not be a disciplinary component to IOLTA 

monitoring. 

 

 The Committee also concluded that it was inadvisable to include specific details of a 

monitoring plan in the Court rule because any subsequent changes in the plan would necessitate 

amendments to the Rule, which would place burdens on the Bar Foundation and lead to delay in 

implementation.  Under the proposed rule, changes to the plan would need to be approved only 

by the Board of Governors. 

 

Public Comments on the Proposals of the Rules/Regulations Committee 

 
 The Bar published the Regulations/Rules Committee’s draft report and proposed Rule for 

public comment from March 25 through April 25, 2011.  Copies of the report were also made 

available to members and staff of the Board on Professional Responsibility and the Office of Bar 

Counsel.  At the request of the Bar Foundation, the comment period was extended to May 17.  

The Bar received three written comments, which the Bar made available to the Bar Foundation.  

Because of ongoing discussion about the proposed Rule between leaders of the Bar and of the 

Bar Foundation, the Bar’s leadership further extended the period for the Foundation to 

comment.
17

   

 
 Board on Professional Responsibility and the Office of Bar Counsel Comment 

 
 In their April 25, 2011, comment, the BPR and the OBC observed that: 

 

Under the Rules of the Court of Appeals Governing the Bar, the D.C. Bar’s 

regulatory authority over attorney conduct is limited to the enforcement of 

compliance with the administrative requirements of Bar membership, 

                                                      
17

 Comment and rule proposal from the Bar Foundation to the D.C. Bar Board of Governors (June 9, 2011), attached 

as Exhibit J. 
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through administrative suspension.  See D.C. Bar R. II, [sec.] 2(3).  The 

statement in the Committee report, however, is susceptible to a broader 

interpretation.  It suggests that the D.C. Bar’s core functions include 

“regulating the conduct of [ ] members on the rules.”  Report at 24.  As such, 

the statement is inconsistent with D.C. Bar R. XI, which delegates the core 

function of attorney regulation to the Board on Professional Responsibility, 

which was established as an independent arm of the Court.
18

   

 

It is, of course, true that the disciplinary system regulates attorneys.  Discipline, however, 

is not the exclusive means through which members of the D.C. Bar are regulated.  Both 

nationally and in the District of Columbia, it has long been recognized that attorney regulation 

systems must be multi-faceted in order to protect the public, improve attorney competence and 

resolve disputes between attorneys and their clients.
19

 

 

As a result of rules adopted by the Court of Appeals and programs established by the 

Bar’s Board of Governors, the attorney regulation system in the District of Columbia currently 

includes – in addition to the disciplinary system -- programs on rules education; a mandatory 

course for new and other covered members; recommendations on changes in ethical rules and 

rules governing the Bar; rules interpretation and legal ethics advice; a client restitution fund; 

mandatory arbitration of fee disputes and mediation of fee disputes; practice management 

assistance to lawyers; and counseling of attorneys, judges and law students with substance abuse, 

mental health and other problems that adversely affect their ability to practice their profession.  

All of these programs, except the disciplinary system, are managed by the Bar’s headquarters 

and overseen by the Board of Governors.
20

 

 

 Texas Access to Justice Foundation and Florida Bar Foundation 

 

 In light of comments received from the Texas Access to Justice Foundation (Texas ATJ) 

and the Florida Bar Foundation, factual corrections were made to the draft report.  These 

clarifications did not have any impact on the Committee’s recommendations and conclusions. 

 

 

 

                                                      
18

 Letter from the Board on Professional Responsibility and the Office of Bar Counsel to Ronald S. Flagg, 

President, District of Columbia Bar at 2 (Apr. 25, 2011) attached as Exhibit K. 

 

19
  E.g., The ABA Commission on Evaluation of Disciplinary Enforcement (McKay Commission), “Lawyer 

Regulation for a New Century” xv, xvi (Feb. 2, 1992); Disciplinary System Review Committee (DSR Committee), 

“Report to the Board of Governors of the District of Columbia Bar on Changes in the Disciplinary System”  31, 40 

(Feb. 1993). 

20
  Although the trustees of the Clients’ Security Fund are appointed by the D.C. Court of Appeals, the management 

and operations of the Fund are overseen by the Board of Governors. 
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Discussions between the Bar’s Leadership and the Bar Foundation 

 

 As noted above, following the issuance of the Committee’s draft report, the Bar 

Foundation raised two principal concerns:  (i) the implication, from the use of the word 

“monitoring,” that the Bar Foundation would be precluded from conducting an appropriate 

certification program, and (ii) approval of a monitoring or certification program by the Bar 

Board of Governors.  In an effort to narrow the differences on these issues, the leaderships of the 

D.C. Bar Foundation and the D.C. Bar held numerous telephone conferences and met on May 17, 

2011.  At that meeting, the leaders discussed potential certification programs that would not be 

undertaken in conjunction with the D.C. Bar’s collection of mandatory dues. 

  

 The next day, May 18, 2011, the Bar’s leadership provided the Foundation with a draft 

rule that reflected some of the changes to the Regulations/Rules Committee’s proposed Rule 

recommended by the Foundation.  The principal change was to substitute the concept of 

certification for the Committee’s concept of monitoring. 

 

 The Bar leadership used this May 18 draft in subsequent discussions with the Foundation 

and ultimately presented this draft to the Bar’s Board of the Governors for its consideration. 

  

Comment and Rule Proposal by the Bar Foundation 

 

 On June 9, 2011, the Bar Foundation transmitted its comments on the Regulations/Rules 

Committee’s report (as modified by the discussions between the Bar Foundation and D.C. Bar 

leadership subsequent to the report), and proposed a new Rule of the D.C. Court of Appeals 

Governing the Bar.  The text of the Foundation’s proposed new rule was: 

 

The DC Bar Foundation (Bar Foundation) administers the District of Columbia 

Court of Appeals’ IOLTA program (DC IOLTA program)  The Bar Foundation 

shall report annually to the District of Columbia Court of Appeals on its 

administration of the DC IOLTA program. 

 

The Foundation also submitted a new proposed comment to Rule of Professional Conduct 1.15: 

 

Lawyers may be requested to periodically certify or report on their compliance 

with the DC IOLTA program. 

 

 With the issue about the use of the term “certification” having been resolved, the Bar 

Foundation’s comments focused on the issue of approval of any certification Plan by the D.C. 

Bar Board of Governors.  The Bar Foundation’s comments had two principal points: first, that 

the proposed rule recommended by the Committee (as amended after discussions with the 

Foundation) would “compromise[e] the independence of the Foundation;” and second, that 

approval by the D.C. Bar of an IOLTA certification plan by the Bar Foundation was unnecessary 

and ill-advised because the administration of an IOLTA certification program did not constitute 
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regulation of Bar members, but instead a continuation of the Foundation’s implementation of the 

IOLTA program, functions that the Foundation has been performing since 1985. 

Deliberations and Action of the D.C. Bar Board of Governors 
 

 Over the course of several meetings, the Board of Governors considered proposals for 

new rules governing monitoring of, or certification by, Bar members on their compliance with 

the new IOLTA rules.  At its meeting on April 12, 2011, the Board received the March 25, 2011, 

report and recommendations of the Regulations/Rules Committee for a rule authorizing the 

Foundation to monitor members’ participation in the IOLTA program.  At that meeting, Bar 

Foundation leaders also briefly addressed the Board of Governors.  On May 10, 2011, the Bar’s  

leadership briefed the Board of Governors on the comment process and the status of ongoing 

discussions with the Bar Foundation. 

 

 At the Board’s June 15, 2011, meeting, several Bar Foundation leaders made 

presentations and then answered questions from the Board.  At that meeting, the Board 

considered three proposals for new rules: 

 

■The Rules/Regulations Committee’s proposal, under which the Foundation could 
“periodically monitor a lawyer’s or law firm’s participation in the D.C. IOLTA program;” 

■The Bar leadership’s proposal, under which the Foundation could “periodically request 

lawyers and law firms to certify to the Bar Foundation their participation in the D.C. 

IOLTA program;” and. 

 

■The Bar Foundation’s proposal, under which the Foundation “administers the District of 

Columbia Court of Appeals’ IOLTA program (DC IOLTA program)” and “Lawyers may 

be requested to periodically certify or report on their compliance…” 

 

In considering these alternatives, the Board was particularly sensitive to the potential impact of 

any rule on solo and small firm practitioners, who are most affected by any regulatory 

requirement related to the IOLTA rules.  Because members who practice in these settings are the 

least likely to have resources in place to educate and inform themselves about steps for 

compliance, the Board wanted to ensure that any rule approved by the Board and proposed to the 

Court would not be unduly administratively burdensome, nor present a trap for the unwary. 
   
 After extensive discussion, the Board of Governors unanimously approved the rule proposed  

by the Bar’s leadership as a new Rule XIV of the Rules Governing the Bar: 

 

The D.C. Bar Foundation (Bar Foundation) administers the District of Columbia 

Court of Appeals’ IOLTA program (D.C. IOLTA program).  Consistent with its 

fundamental function of maximizing and collecting the interest revenue generated 

by D.C. IOLTA accounts, the Bar Foundation may periodically request lawyers 

and law firms to certify to the Bar Foundation their participation in the D.C. 
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IOLTA program.  A lawyer or law firm is expected to respond in good faith to 

such a request. 

If the Bar Foundation decides to administer an IOLTA certification program for 

lawyers and law firms, it shall develop a plan for the form and manner of such 

certification program (the “Plan”).  The Plan, and any subsequent changes 

recommended thereto, shall be subject to review and approval by the District of 

Columbia Bar’s Board of Governors.  The Bar Foundation shall, at least once 

annually, submit a report about its certification program activities to the District 

of Columbia Court of Appeals and District of Columbia Bar Board of Governors. 

 Before approving the proposed Rule, the Board of Governors discussed at length the 

arguments advanced by the Foundation about approval by the Board of a certification Plan.  The 

proposed rule authorizes a Plan to require Bar members to certify whether and how they comply 

with a Rule of Professional Conduct.  Although such certification is certainly related to the Bar 

Foundation’s ongoing administration of IOLTA, requiring members to certify their compliance 

with a Rule of Professional Conduct plainly constitutes a regulatory activity – precisely the type 

of activity for which the Court of Appeals and D.C. Bar members hold the Bar and its Board of 

Governors accountable.
21

  Accordingly, the Board of Governors believes that any program which 

seeks to gather information from Bar members about their compliance with a Rule of 

Professional Conduct should be subject to approval by the Bar.
22

  It is worth noting that, when 

the Foundation itself initially proposed a certification plan in 2007, the Foundation recognized 

this principle, proposing certification “in a form and manner approved by the District of 

Columbia Bar.” 

 

                                                      
21

  The Rules Governing the Bar make this clear in stating that one of the Bar’s purposes and obligations is “To 

safeguard the proper professional interest of the members of the bar.”  Rule I, Section 2 of the Rules Governing the 

Bar. 

22
  In creating the D.C. Bar, the Court of Appeals made regulation of members’ professional conduct one of the 

Bar’s core functions.  The Bar and its Board of Governors routinely engage in the development of recommended 

changes in rules governing the Bar, education of Bar members about the rules, interpretation of the rules, and 

answers to members’ questions about the rules. 

 
Good governance principles require that, when regulatory functions are performed, the entity performing that 

function be accountable for its regulatory actions and subject to oversight.  Accordingly, the delegation of an 

attorney regulatory function to an entity that is neither an arm of the Court nor a component of the D.C. Bar should 

include a mechanism for assuring that there is ongoing oversight and accountability for actions undertaken in 

carrying out the regulatory function. 
 
IOLTA certification is a regulatory function that the Bar proposes to share with the Bar Foundation in this instance 

because of the important role that the Bar Foundation plays in administering the D.C. IOLTA program.  However, 

the Bar cannot abdicate its responsibility for oversight of a new member requirement. 
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 The Board does not believe that the proposed rule undermines the Foundation’s 

independence – independence that both the Board and the Foundation desire.
23

  The proposed 

Rule in no way interferes with the Foundation’s core functions of raising money (including 

through solicitation of charitable donations by individuals, law firms and other organizations or 

via appropriations from the D.C. government) or of grant-making with the funds the Foundation 

raises.  Again, the fact that the Foundation itself originally proposed certification “in a form and 

manner approved by the District of Columbia Bar” undermines any claim that such approval 

impairs the Foundation’s independence. 

 

 Nor does the Board believe that the proposed Rule interferes with or changes the 

Foundation’s ongoing administration of IOLTA.  Simply put, prior to the proposed Rule, the 

rules have not required Bar members to certify their compliance with the IOLTA rules.  This 

would be a new regulatory requirement. 

  

 In addition to discussing the Foundation’s comments on the versions of the rules 

proposed by the Committee and Bar leadership, the Board also considered the version of the rule 

proposed by the Foundation.  The Board’s concerns with the Foundation’s proposed rule include: 

no provision for approval by the Bar of a certification program imposing regulatory 

requirements; placement of the certification requirement in the comments to the Rules of 

Professional Conduct, which inappropriately incorporates IOLTA certification within the 

disciplinary arena,
24

 an outcome that was of concern to the Board on Professional Responsibility, 

the Office of Bar Counsel, and also the Committee; the requirement that lawyers periodically 

“certify or report their compliance” with no notice to lawyers or any explanation of what, if any, 

additional requirements were being imposed by the use of the word “report;” and elimination of 

the language that a lawyer or law firm “respond in good faith” to a certification request. 

 

 In sum, for the reasons outlined in this letter, the Bar respectfully asks that the Court 

consider the attached proposed Court Rule XIV. 

 
Timing of the Implementation of IOLTA Rules 

 

 The Bar also respectfully asks that if the Court adopts the Bar’s recommendations, the 

Court delay the effective date of the implementation of the new Court rule by at least three  

months after the date of the Court’s adoption of the Rule.  The delay will allow the Bar and the 

Bar Foundation to begin the process of notifying members about the new Rule and the members’ 

obligations under it. 

                                                      
23

  Although the Foundation operates independently from the Bar, the two organizations are related.  The Bar created 

the Foundation in 1977, and, as pointed out in the Foundation’s Comments, members of the Foundation’s Board of 

Directors are appointed by the D.C. Bar’s Board of Governors.  Under the Foundation’s Articles of Incorporation, 

the Bar’s Board of Governors may, by a two-thirds vote, remove a member of the Foundation’s Board of Directors 

or dissolve the Foundation. 

24
  Although comments to the rules do not add ethical obligations, they assist in the interpretation of the ethics rules, 

and compliance with the ethics rules is enforced by the disciplinary system. 



The Honorable Eric T. Washington 

June 29, 2011 

Page 13 

 

 

 

 Please let me know if you or other members of the Court have any questions or require 

anything further.  I can be reached at (202) 736-8171. 

 

                                                                 Respectfully yours, 

                                                                   
                                                                 Ronald S. Flagg   
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I. INTRODUCTION 

 

 At its September 8, 2009, meeting, the District of Columbia Bar Board of Governors 

(―Board of Governors‖ or ―Board‖) approved a charge to the Regulations/Rules/Board 

Procedures Committee
1

 (―Regulations/Rules/Board Procedures Committee‖ or  

―Committee‖) to study and make recommendations as to whether and how the D.C. Bar 

Foundation (―Bar Foundation‖), pursuant to the revised D.C. IOLTA
2
  rules issued by the 

D.C. Court of Appeals, would have the authority to monitor participation of D.C. Bar 

members in the D.C. IOLTA program.  The charge to the Committee stated: 

District of Columbia Bar Board of Governors 

Charge to Regulations/Rules/Board Procedures Committee 

IOLTA Monitoring 

October 6, 2009 

  

The Board of Governors directs the Regulations/Rules/Board Procedures Committee to undertake a 

review of specific proposed provisions to D.C. Rule of Professional Conduct 1.15 and Section 20 

of Rule XI of the D.C. Court of Appeals Rules Governing the Bar.  The proposed provisions would 

provide notice to Bar members that the D.C. Bar Foundation (an unrelated 501(c) (3) organization) 

may monitor Bar members’ participation in the Interest on Lawyers Trust Accounts (IOLTA) 

program.  Specifically, the Committee will study and make recommendations about the wording 

and placement of the proposed provisions in the Rules Governing the Bar.  The Committee will 

also study and make recommendations about the scope, parameters and mechanics of the 

administration of a mandatory IOLTA program as related to the recommendation on where notice 

on monitoring should be addressed in the Rules. 

 

                                                           
1
  This is a standing Committee established by the Board of Governors in July 1999 to review the Bar's 

Rules, By-laws and procedures, and to propose changes as needed.  See By-laws at Appendix 1. 

2
  ―IOLTA‖ stands for ―Interest on Lawyers Trust Accounts.‖   An IOLTA account is a specific kind of 

client trust account.  Under the new D.C. IOLTA rules, a D.C. Bar member lawyer or a law firm possessing 

client funds that are nominal in amount or are to be held for a short period of time, and that would not likely 

earn net interest in a separate account (with certain limited exceptions) must deposit these funds in a D.C. 

IOLTA account, which is a pooled client trust account.  Bar members may only deposit IOLTA funds in 

approved depositories that offer certain interest rates on IOLTA accounts (―rate comparability‖). See Rules 

of Professional Conduct 1.15 and Section 20, Rule XI of the Rules Governing the Bar, at Appendix 2.  

 

Given the nature of their practice areas and settings, members who would be unlikely to need to establish an 

IOLTA account include government lawyers, academics, and in-house counsel. 

 

The interest generated by IOLTA accounts is forwarded by financial institutions to the D.C. Bar Foundation, 

which uses the funds to support civil legal services providers in the District. 
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The Committee will consult with interested parties, including the D.C. Bar Foundation, the Board 

on Professional Responsibility, the Office of Bar Counsel, and any other parties it deems 

appropriate.   

 

The Board requests that the Committee submit its report and any recommendations as soon as 

practicable.
3
 

 

II. BACKGROUND AND HISTORY 

A. Amendments to the Rules Governing IOLTA 

 

On March 22, 2010, the D.C. Court of Appeals issued amendments to the Rules 

Governing Interest on Lawyers Trust Accounts (IOLTA).
4
  The amendments took effect 

on August 1, 2010.
5
  The essence of the revisions to the IOLTA rules was to change the 

then-existing mandatory, opt-out IOLTA program to a mandatory program with 

exceptions related to multijurisdictional practice or the contrary mandates of a tribunal. 

These amendments grew out of a process that began in November 2007.  

At that time, after its own 14-month study process, the D.C. Bar Foundation 

proposed to the Bar that the IOLTA rules be revised with the primary purpose of 

increasing interest revenue derived from D.C. IOLTA accounts.  The Bar Foundation's 

proposed revisions included:  (1) making participation in the D.C. IOLTA program 

mandatory, rather than a mandatory, opt-out program, and (2) requiring that a banking 

institution seeking to qualify as an ―Approved Depository‖—an institution where lawyers 

                                                           
3
  Relevant portions of minutes of the Board’s September 8, 2009, meeting are attached as Appendix 3. 

  
4
 Order No. M-235-09 (D.C. Ct.App.Mar.22, 2010), D.C. Bar, Bar News, D.C. Court of Appeals Adopts 

Amendments to IOLTA Rules, July 6, 2010. See Appendix 5. 

http://www.dcbar.org/inside_the_bar/bar_news/shell.cfm?filename=iolta_amended. 

 
5
  Beginning in March 2010, the Bar has conducted an extensive ongoing IOLTA rules education campaign 

for Bar members.  Activities have included the publication to Bar members of a letter about the new IOLTA 

rules from Chief Judge Eric T. Washington of the D.C. Court of Appeals; the publication of articles  about 

the new IOLTA rules and the new rules on the Bar’s website and in several editions of E-Brief and 

Washington Lawyer; CLE course offerings; education through Basic Training sessions and the Mandatory 

Course on the D.C. Rules of Professional Conduct and D.C. Practice; and education through one-on-one 

consultations with Bar members by Bar staff. 
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are allowed to open and maintain client trust accounts—must provide certain interest rates 

on IOLTA accounts (―rate comparability‖). 

At the request of the D.C. Bar Board of Governors, the Bar’s Rules of Professional 

Conduct Review Committee (―Rules Review Committee‖) then conducted an 18-month 

study and analysis of the Bar Foundation’s proposal.   

On September 8, 2009, after consideration of recommendations for amendments 

from the Rules Review Committee and the Bar Foundation, the Board of Governors 

approved a proposal to be submitted to the Court of Appeals.  On September 16, 2009, the 

Board of Governors submitted the proposal to the Court of Appeals.
6
 

The Court’s action of March 22, 2010 adopted the Board’s recommendations.
7
 

 

B. D.C. Bar Foundation’s IOLTA Monitoring and Certification   

             Proposals 

 

On September 8, 2009, the Board also voted to reserve the transmittal to the Court 

of Appeals of any proposed amendments about an ancillary issue -- the monitoring of 

D.C. lawyers’ participation in the D.C. IOLTA program -- pending the outcome of further 

study by the Bar’s Regulations/Rules/Board Procedures Committee.   

The Bar Foundation’s 2007 proposal to the Bar had recommended an additional 

amendment to the D.C. Rules of Professional Conduct pursuant to which lawyers would 

be required to advise the D.C. Bar Foundation of the opening and closing of D.C. IOLTA 

accounts and also to report, and periodically certify, to the Bar their compliance with, or 

exemption from, the IOLTA requirements.  This recommendation was based on the Bar 

Foundation’s belief that gathering and tracking information about Bar members’ IOLTA 

                                                           
6
 See Appendix 4. 

 
7
 See Appendix 5. 
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accounts would help to increase the Bar Foundation’s income from such accounts.  

Noncompliance with the reporting and certification requirements would be treated as a 

disciplinary violation.   

The Rules Review Committee was not asked by the Bar to consider the specific 

―form and manner‖ of a certification requirement, so it did not analyze that part of the Bar 

Foundation’s proposal and did not take a position on, nor make a recommendation about, 

any part of the Bar Foundation’s proposal or its recommendation that noncompliance with 

a certification requirement would be a disciplinary violation.   

Because the Rules Review Committee did not offer an opinion or recommendation 

about the validity of the Bar Foundation’s certification proposal, the Rules Review 

Committee’s report simply included the Bar Foundation’s proposal that lawyers certify 

and report IOLTA account information to the Bar Foundation, with non-compliance being 

treated as a disciplinary violation.  The proposal was to include these requirements as an 

amendment to Rule 1.15.   

The Rules Review Committee’s proposed recommendations were published on 

February 5, 2009.
8
  The Bar conducted a public comment period from February 10 to 

March 27, which was extended to April 6, 2009. 

In their written comments of April 6, 2009,
9

 the Board on Professional 

Responsibility (BPR) and the Office of Bar Counsel (OBC) stated that noncompliance 

with a certification requirement should not subject a member to disciplinary suspension 

because a member’s failure to comply does not directly implicate the public interest, and 

                                                           
8
 See Appendix 6:  The Rules of Professional Conduct Review Committee Report and Recommendations on 

the D.C. Rules Governing IOLTA, Draft for Public Comment, February 5, 2009. 

 
9
 See Appendix 7, BPR comments on IOLTA, dated April 6, 2009. 
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enforcing such a requirement would divert resources from prosecuting serious disciplinary 

cases.  Instead, they recommended that enforcement of the IOLTA provisions be through 

administrative suspension.  The BPR and the OBC concurred with the Rules Review 

Committee’s other IOLTA recommendations. 

Bar headquarters staff performed considered analysis of certification and provided 

it to the Board of Governors in a June 8, 2009, memorandum.
10

  The memorandum 

concluded that certification would be administratively burdensome and costly with no 

assurances that it would produce enough additional revenue for the Bar Foundation to 

offset the costs of administering such a program.  Also, Bar headquarters staff took the 

position that noncompliance should not result in either disciplinary, or administrative, 

suspension for Bar members. 

At the June 9, 2009, Board meeting, the Bar Foundation withdrew its proposal for 

disciplinary enforcement of a certification and reporting requirement.
11

  As a result, the 

Board did not consider the proposal.  Instead, the Bar Foundation proposed a provision in 

a comment to Rule 1.15 and proposed Section 20(h) of Rule XI of the D.C. Court of 

Appeals Rules Governing the Bar that would provide notice to Bar members that the Bar 

Foundation may monitor members’ participation in the D.C. IOLTA program.
12

 

                                                           
10

  See Appendix 8, staff memorandum to BOG, dated June 8, 2009. 

 
11

  See Appendix 9. 

 
12

  In the interim between the June and July 2009 Board meetings, Bar headquarters staff developed a 

proposed monitoring concept, detailed in the attached ―IOLTA Random Monitoring Concept‖ memorandum 

of July 2009, which included potential methods by which the Bar Foundation might conduct monitoring.  

However, the Bar Foundation did not provide feedback about the proposed concept and it was not submitted 

to the Board for its consideration.  The document is found at Appendix 22. 
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At its July 21, 2009, meeting,
13

 the Board approved, in principle, provisions that 

would provide notice to Bar members that the Bar Foundation may monitor Bar members’ 

participation in the IOLTA program.  At the meeting, because of concerns about 

disciplinary implications, the BPR asked for the opportunity to review and comment on 

any monitoring proposals.  Together, representatives of the Bar and the Bar Foundation 

drafted proposed language on monitoring to reside in Rule 1.15 as Comment [4] and Rule 

XI Section 20(h).
14

 

On July 30, 2009, the BPR provided comments to the Bar that raised several 

issues:
15

   

1.  Whether the monitoring provisions are necessary given that the Bar Foundation 

currently conducts monitoring activities;
16

 

2. Whether placement of the authority of the Bar Foundation to conduct 

monitoring activities in Rule XI would suggest that the Bar Foundation plays a 

role in the disciplinary process; and 

                                                           
13

  See relevant portions of the minutes of the July 21, 2009, meeting of the Board of Governors at Appendix 

10. 

 
14

  See proposed ―IOLTA Monitoring Provisions‖ at Appendix 13. 

 
15

  See BPR Comments, July 30, 2009, at Appendix 12. 

 
16

  Under the previous, mandatory, opt-out D.C. IOLTA program, the Bar Foundation would informally 

contact a lawyer or law firm, as needed, about the lawyer’s or law firm’s IOLTA participation for the 

purpose of reconciling the records of IOLTA remittance and statements received by the Bar Foundation 

from financial institutions.  These activities and the authority to conduct them by the Bar Foundation were 

not set out in the former D.C. IOLTA rules.  However, this Committee concluded that the authority of the 

Bar Foundation to conduct such quasi-monitoring activities under the mandatory, opt-out IOLTA program 

was implied based on the description of the functions of the Bar Foundation in administering the IOLTA 

program that were included in former Appendix B – ―Interest on Lawyers Trust Accounts Program‖—of the 

D.C. Court of Appeals Rules Governing the Bar.  Under the new IOLTA rules, Appendix B has been deleted 

in its entirety.  Relevant portions of Appendix B have been moved to Rule of Professional Conduct 1.15 and 

new Section 20 of Rule XI of the Rules Governing the D.C. Bar.  See also section III B of this report, infra. 
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3. Whether the authority of the Bar Foundation to conduct monitoring activities 

under a mandatory program would be different from its authority to monitor a 

mandatory, opt-out program, and if so, how it should be defined.  

The BPR recommended the creation of a new and separate D.C. Bar Rule to address the 

role of the Bar Foundation in the IOLTA program. 

At its September 8, 2009, meeting, the Board of Governors reconsidered the 

proposed monitoring provisions.
17

  Because of the issues raised in the BPR comments, 

and further questions by the Board, the Board voted to reserve the proposed monitoring 

language for further study.  In its transmittal of materials to the D.C. Court of Appeals, the 

Board notified the Court that it would direct the Bar’s Regulations/Rules/Board 

Procedures Committee to study the implications of the issues raised by the BPR and, 

based on the results of that study, would forward recommendations on IOLTA monitoring 

to the Court at a later time.
18

  As described above, the Board voted to approve 

recommending the rest of the proposed IOLTA revisions, which were forwarded to the 

Court on September 16, 2009.
19

 

 The D.C. Court of Appeals conducted a public comment period from November 19, 

2009, until January 4, 2010, which was extended to January 19, 2010, on the Bar’s 

proposed amendments to the IOLTA rules.  As noted above, on March 22, 2010, the Court 

adopted amendments to the IOLTA rules and these became effective August 1, 2010.  

                                                           
17

  See memo to the Board of Governors at Appendix 11. 

 
18

 See Appendix 4.  

 
19

 See Appendix 4. 
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 In October 2009, the Regulations/Rules/Board Procedures Committee began meeting 

to review and discuss the issues related to the amendments and the concept of the Bar 

Foundation monitoring attorney compliance with the IOLTA rules.  

III.     SUMMARY OF INFORMATION GATHERED BY THE COMMITTEE 

  

A. D.C. Bar Foundation 

 In the course of its inquiry, the Committee received briefings from D.C. Bar 

Foundation Executive Director Katherine L. Garrett, and President W. Mark Smith.  The 

Bar Foundation reported that the interest rate comparability provisions in the amendments 

are designed to enhance revenues from IOLTA accounts.  
 
Ms. Garrett stated that it would 

take at least one year after a mandatory rule took effect to be able to measure the results in 

the District of Columbia. 

Ms. Garrett characterized the Bar Foundation’s current procedures to monitor the 

mandatory, opt-out IOLTA program as largely a reconciliation effort.  For example, the 

Bar Foundation currently receives information from a lawyer, a law firm or a financial 

institution when a Bar member establishes, or changes, an IOLTA account.  This includes 

the financial institution at which the account(s) is maintained, and in the case of a law 

firm, which lawyers are covered by that account. 

In its efforts to reconcile IOLTA revenue reports received from financial 

institutions, and to identify and rectify errors by financial institutions, the Bar Foundation 

may then contact a lawyer, a law firm or the financial institution.  Ms. Garrett described, 

for example, that the Bar Foundation might receive a report from a financial institution 

that it had no IOLTA funds to provide to the Bar Foundation.  However, if the Bar 

Foundation knew that in a prior year, a particular attorney or law firm had an IOLTA 
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account at that institution, the Bar Foundation would call the attorney or law firm to see 

whether the account had been closed; if not, the Bar Foundation could contact the 

financial institution to point out the inaccuracy of the information previously provided and 

to ask for further investigation and correction of the information, as well as the forwarding 

of the IOLTA funds as required.   

However, as Ms. Garrett pointed out, the Bar Foundation does not know whether it 

has accurate information on all established IOLTA accounts.  It also does not know how 

many lawyers should open and maintain IOLTA accounts, but, in fact, do not.  The Bar 

Foundation’s position was that its revenues could also be increased by making sure the 

Bar Foundation had accurate information on every IOLTA account, by obtaining the 

balance of each account and the rate of return in order to determine the revenue which 

should be provided, and by ensuring that every attorney required to have an IOLTA 

account did, in fact, have one.  Ms. Garrett stated her belief that certification (as described 

in greater detail below) was the appropriate way for the Bar Foundation to obtain such 

information.   

Mr. Smith stated his belief that compliance would be improved by some sort of 

compliance reporting and/or certification requirement.  He also stated that currently, some 

jurisdictions have administrative or disciplinary sanctions for the failure to certify IOLTA 

compliance.
20

  During the discussion, it was noted that because of the recent economic 

downturn, many more lawyers appear to be establishing solo practices and, as a result, one 

would expect that many more individual IOLTA accounts are being opened.  However, it 

                                                           
20

  Research conducted by Bar staff indicated that sanctions in other jurisdictions appear to be applied 

inconsistently, rarely, or not at all. 
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was unclear whether this was, in fact, the case and/or whether the Bar Foundation’s 

current database would track this occurrence. 

At this meeting, the Bar Foundation representatives described certification as an 

annual process whereby all bar members would state whether they hold IOLTA-eligible 

funds and, if so, whether they are in compliance with the rules governing IOLTA.  

Certification was characterized as the industry ―best practice‖ and the Bar Foundation 

representatives said that requiring certification would bring the administration of the 

District’s IOLTA program closer to what other jurisdictions do.  The Bar Foundation did 

not propose that disciplinary sanctions be imposed for a failure to comply with a 

certification process. 

Mr. Smith also stated concerns about the concept of monitoring as opposed to 

certification.  His view was that, to say that the Bar Foundation would ―monitor‖ 

compliance implies that the Bar Foundation would ―police‖ compliance and the Bar 

Foundation does not want to be in that position. 

Ms. Garrett did not believe that the Bar Foundation should bear any part of the 

expense of collecting data in the certification process.  Rather, she stated that the Bar, at 

its expense, should collect IOLTA account information on or with the Bar’s dues 

statements and provide that information to the Bar Foundation.  The Bar Foundation 

would then input the information into its database at its own expense, which she did not 

think would be significant.  Ms. Garrett also stated that she did not think that there could 

or should be rules to govern the Bar Foundation in this process because it is not part of the 

Bar.  She asserted that neither the Board of Governors nor the Regulations/Rules/Board 
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Procedures Committee can regulate the Bar Foundation or oversee its functions because it 

is an independent 501(c) (3). 

 The Bar Foundation representatives agreed that it is very important to educate 

lawyers about the IOLTA rules and about the consequences of the change from a 

mandatory, opt-out IOLTA program to a mandatory IOLTA program 

B. Office of Bar Counsel and Board on Professional Responsibility 

 The Committee met with Bar Counsel Gene Shipp (OBC) and Board on 

Professional Responsibility (BPR) Executive Attorney Elizabeth J. Branda.  Both Mr. 

Shipp and Ms. Branda indicated that they wanted any provisions on certification or 

monitoring to be outside the scope of Rule XI, which is a disciplinary rule. 

 They agreed that failure to certify should not result in disciplinary investigation or 

action by the OBC.  They said that the OBC would investigate a member only if there 

were evidence of financial wrongdoing, and they took the position that failure to certify 

compliance with IOLTA rules should not, in and of itself, be sufficient to warrant an 

investigation. 

 Mr. Shipp and Ms. Branda agreed that education of Bar members subject to the 

new, mandatory IOLTA rules would be the best way to increase participation in the 

program.  They did not know of any members being disciplined in the District of 

Columbia solely for failure to have a trust account, even though they could be, under the 

current rules.  They acknowledged that determination of administrative consequences for 

members is not within the OBC’s or the BPR’s purview.
21

 They also stated that they were 

                                                           
21

  If there are problems with a financial institution that has received approved depository status from the 

BPR, the BPR can withdraw that designation. 
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not aware of any jurisdiction that disciplines for failure to certify compliance with IOLTA 

mandates. 

C. Bar Foundations: Florida, Texas, and District of Columbia 

 The Committee expressed an interest in gathering information on ―best practices‖ 

in states with large mandatory bars, and to find out how bar foundations in those states 

administer mandatory IOLTA programs.  To that end, the Committee invited Florida Bar 

Foundation Executive Director Jane E. Curran, and Texas Access to Justice Foundation 

(―ATJ Foundation)
22

 Executive Director Betty Balli Torres, to meet with the Committee 

by telephone conference, with written questions sent to them in advance.
23

  At the 

Committee’s invitation, Ms. Garrett also joined this discussion by phone. 

1. Florida Interest on Trust Accounts (IOTA) Program
24

 

Ms. Curran informed the Committee that the Florida Bar Foundation is a 501(c)(3) 

public charity governed by the Florida Supreme Court through articles of incorporation of 

the bar foundation.  Mandatory IOTA was implemented in Florida in 1989.  In 1990-

91, the first full year after implementation of mandatory IOTA, revenues (then 

including revenues derived from accounts holding real estate funds) increased by 550 

percent from $2 million to $19.5 million.  From the inception of mandatory 

IOTA in Florida, certification was required.  Ms. Curran stated, however, that 

certification was and is viewed as an educational tool.  The Florida Bar Foundation 

offers ongoing education, information and assistance to lawyers to ensure their 

                                                           
22

 The ATJ Foundation administers the Texas IOLTA program. 

 
23

  See Appendix 14. 

24
  ―IOTA‖ stands for the Florida Supreme Court's Interest on Trust Accounts Program. 
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compliance.  Ms. Curran stated that there has never been a disciplinary issue related to 

IOTA compliance in Florida. 

When Florida's IOTA program became mandatory in 1989, each member of the 

Florida Bar was sent an "IOTA Handbook" -- developed, printed and distributed at the 

Florida Bar Foundation’s expense -- detailing the IOTA program and requirements.  IOTA 

handbooks are still sent upon request along with the two forms that attorneys are required 

to complete when establishing IOTA accounts:  (1) the Notice to Eligible [financial] 

Institution, signed by the trust account signatories, directing the bank to establish the 

IOTA account and including information for the eligible institution about remitting and 

reporting on IOTA accounts and what service charges may be deducted from IOTA 

account interest; and (2) the Notice to Bar Foundation form signed by the attorney 

advising the Foundation that an IOTA account has been established and including the 

name of the holding institution and the attorneys at the law firm using the IOTA account. 

The Florida Supreme Court's IOTA rule prohibits the Bar Foundation from disclosing 

information about an IOTA account that it receives as the administrator of IOTA except 

upon official request of the Florida Bar.  The Foundation uses database software to track 

IOTA accounts and remittance information.   For established accounts, and until 1992, a 

question on the dues statement of the Florida Bar specifically required that the member 

state whether he or she was in compliance or if he or she was exempt from IOTA.  

Since that time, the IOTA language has been more general -- asking whether 

members were in compliance with the trust accounting rules generally.  Ms. Curran 

stated that the Florida Bar Foundation is considering asking the Florida Bar to reinstate 

specific IOTA certification language on the dues statement.  Alternatively, the Florida Bar 
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Foundation will consider whether or not to send out its own annual statement asking 

members of the Florida Bar to verify the accuracy of their IOTA account information on 

file with the Bar Foundation and offering assistance if needed. 

 2. Texas Interest on Lawyer Trust Accounts (IOLTA) Program 
 

 Ms. Torres provided background about the Texas Access to Justice Foundation 

(―ATJ Foundation‖), stating that it was created by the Texas Supreme Court and is a 

separate, 501(c)(3) public charity.  Created in 1984, IOLTA started as a voluntary 

program and changed to mandatory in 1989.  When the program became mandatory, the 

ATJ Foundation immediately saw a dramatic increase in revenue from $534,000 to $9.3 

million, with the bulk of the revenue (not including accounts holding real estate funds) 

attributed to the Texas plaintiffs’ bar.  Ms. Torres stated that there can be $1 billion to 

$1.2 billion in Texas bar members’ IOLTA accounts at any given time. 

At the beginning of the IOLTA program, Texas bar members were educated about 

the process through CLE programs, bar journal articles and meetings at large firms.  When 

a member opens or closes an IOLTA account, he or she is required to send in a form to the 

ATJ Foundation providing the account information.  That information stays with the ATJ 

Foundation. 

For more than 20 years, until the 2009-10 bar year, Texas bar members received 

both a dues statement and a separate IOLTA form (a compliance statement).  In some 

years, the separate IOLTA compliance form was sent with the bar dues.  In other years, it 

was sent as a separate mailing.  Always, it was sent at the expense of the ATJ Foundation.  

Always, the members’ dues were remitted to the Bar and the separate IOLTA compliance 

statement, with account information, was returned to the ATJ Foundation. 
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Beginning in the 2009-10 bar year, due to low interest rates, the cost of the 

mailings and the intensive staff time and paperwork which had been involved, the separate 

form was eliminated and compliance language was added to the dues statement itself.
25

  A 

signature is not required either on paper or online. 

The savings resulting from this change have meant that more revenues are 

available for access to justice purposes.  IOLTA certification continues to be handled in a 

similar fashion during the 2010-11 bar year.  The ATJ Foundation will evaluate whether 

to continue this practice once the economy improves, but currently believes this is the 

most cost efficient way to handle compliance. 

3. District of Columbia IOLTA Program 

 Ms. Garrett clarified that the balances in IOLTA accounts in the District of 

Columbia are not close to comparable to the larger balances in Texas and Florida IOLTA 

accounts.  She stated that the Bar Foundation has retained a consultant used by other states 

to assist with the District’s transition to mandatory IOLTA.  She said that the consultant 

could assist with evaluating available technology and options for databases; conducting 

outreach and education to financial institutions including making recommendations on 

administration of the banking and compliance processes under the Bar Foundation’s 

                                                           
25

 Language on the 2009-10 Texas State Bar dues statement states in part:  

  

This year the dues statement is being used to confirm your compliance with IOLTA….An IOLTA 

compliance statement will NOT be mailed to you.  By paying your Bar dues, you certify that you 

are in compliance with IOLTA and no further action is required.  If you are not currently in 

compliance (or have changes to your IOLTA status), check the box on the remittance coupon 

below certifying that you will update your IOLTA compliance information at www.teajjf.org.  

Please read the enclosed IOLTA flyer for more information. 

 

(See Appendix 16) 

 

According to an official of the State Bar of Texas, the inclusion of IOLTA compliance provisions on the 

dues statement does not generate additional work for the bar because there is no follow-up (such as 

monitoring or collecting information on compliance) required by the bar.  Attorneys make changes 

throughout the year to an online system hosted entirely by the ATJ Foundation.  
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purview; and supporting joint educational efforts to lawyers by the D.C. Bar and the Bar 

Foundation. 

Although members can provide IOLTA information to the Bar Foundation online, 

the Bar Foundation needs extra staff to administer these processes.  Currently, one staff 

member spends 20-30 percent of his or her time on IOLTA including data entry; another 

spends 10-15 percent of his or her time on IOLTA issues; and Ms. Garrett spends 25 

percent of her time on IOLTA. 

 D. State Bar Executive Directors: Texas and Florida 

 After the Committee gathered information from the bar foundations, it obtained 

information from the bar executives of both the Texas and Florida state bars.  Florida Bar 

Executive Director Jack Harkness and State Bar of Texas Executive Director Michelle 

Hunter provided information to the Committee.  Mr. Harkness joined a meeting by phone 

and Ms. Hunter submitted written responses to questions which had been provided to both 

executives in advance.
26

 

1. Texas 

 Ms. Hunter provided background information similar to that which was provided 

by Ms. Torres.  She clarified that, in Texas, the ATJ Foundation and the bar are separate 

entities with no overlap in functions, resources or board membership.  Only the ATJ 

Foundation receives IOLTA funds and maintains the bank account information on 

members’ IOLTA accounts.  The ATJ Foundation is not subsidized by mandatory bar 

dues.   

                                                           
26

  See Appendix 15. 
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In 2003, however, the Texas legislature added to the State Bar Act a provision 

requiring the Texas Supreme Court to set a $65 mandatory legal services fee to be paid 

annually by each non-exempt active member of the state bar.  One half of this fee is 

allocated to civil legal services to the poor and is administered entirely by the ATJ 

Foundation. 

The dues statement also provides the opportunity for lawyers voluntarily to 

contribute to access to justice initiatives in addition to paying the mandatory $65 legal 

services fee.
27

  These funds are distinct from IOLTA funds and historically have been 

allocated in part to the ATJ Foundation.
28

  In 2009, about $620,000 was collected through 

these voluntary contributions.  The State Bar of Texas does not provide direct pro bono 

assistance.  But members who do pro bono work or who are legal aid attorneys may be 

eligible for legal malpractice insurance, free access to Lexis, scholarships and/or free CLE 

courses. 

2. Florida 

 Mr. Harkness confirmed that the 30-year old Florida IOTA program previously 

asked members if they were in compliance on the dues statement.
29

  The requirement 

changed with the 2009-10 statement, where the member was asked if he or she was in 

compliance with the Florida Bar trust account rules.  The 2010-11 statement requires the 

                                                           
27

  See Texas dues statement for 2009-10 at Appendix 16.  In 2009-10, a suggested $150 contribution was 

printed on the dues statement as an ―opt-out‖ provision (i.e., a bar member who does not want to make a 

contribution or wishes to do so in a different amount must delete the printed $150 amount and replace it 

with a different amount or delete it altogether). 

28
 Another entity, the Texas Bar Foundation, also historically receives a portion of these funds.  According 

to information from its website, this charitable organization ―solicits charitable contributions and provides 

funding to enhance the rule of law and the system of justice in Texas, especially for programs that relate to 

the administration of justice; ethics in the legal profession; legal assistance for the needy; the encouragement 

of legal research, publications and forums; and the education of the public.‖ 
29

  See Florida dues statements for 2008-09, 2009-10 and 2010-11 at Appendix 17. 
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member to certify that he or she has read the trust account rules and is in compliance with 

these rules.  Therefore, and as a practical matter, the process of filling out the form and 

providing a copy of it to the Bar Foundation only takes place when the account is opened 

at the bank. 

 The Florida Bar does not subsidize the bar foundation’s work.  The bar foundation 

handles the entire IOTA process and certification.  The bar does not maintain any bank 

information. 

 The Florida Bar is required to provide lawyer addresses when requested by anyone 

-- whether the public, the Bar Foundation, or other individuals or groups -- under the 

state’s public records law.  This information is provided electronically.  Currently, lists are 

provided.  In the near future, however, it will be possible to download members’ names 

and contact information from the website.  This would eliminate any request having to be 

made and free the bar from the task of providing the lists. 

 Mr. Harkness noted that requiring lawyers to certify their compliance with the 

rules on the dues statement serves mainly as an educational tool, including education 

about the IOTA rules.  There is no place to sign or certify compliance, either in hard copy 

or electronically.  The wording on the dues statement provides that the member certifies 

compliance by the act of paying his or her dues. 

He also reported that, before the market changed, there was approximately $80 

million in IOTA funding.  Now there is just about $20 million.  Most of the funds held in 

IOTA accounts are from real estate transactions, with the funds deposited with lawyers 

before closings. 
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 The banks and the attorneys are very familiar with IOTA because the state has had 

an IOTA requirement for so long.  Florida also has a strong educational program for 

newly admitted and current members. 

 E. D.C. Bar Pro Bono Program 

 The D.C. Bar’s Pro Bono Program (―D.C. Bar Pro Bono Program‖ or ―Pro Bono 

Program‖) is unique among such programs in bar associations in that, as a result of a 

member referendum in 1980, no dues money may be used to support it.  Therefore, one of 

the Regulations/Rules/Board Procedures Committee’s concerns was the consequences of 

any changes that might impact the funding of that program and, in particular, the potential 

effect on the Pro Bono Program of any new information required by or with the dues 

statement.
30

  To explore this issue, the Committee invited D.C. Bar Pro Bono Program 

Executive Director Maureen T. Syracuse, and the Program’s Fundraising Consultant 

Betsy Crone, to a meeting.  Ms. Crone and Ms. Syracuse discussed the anticipated impact 

on fundraising for the Pro Bono Program if the dues statements sent to Bar members 

contained an additional requirement that the member certify compliance with IOLTA. 

 Ms. Syracuse gave background information to the Committee, highlighting that the 

Pro Bono Program is funded entirely by voluntary contributions, while other state bars’ 

programs are subsidized by bar dues.  In the 2009-10 fiscal year ended June 30, 2010, the 

D.C. Bar Pro Bono Program had a $2 million budget, with one third of that amount 

coming from contributions made by lawyers when they respond to the check off section of 

the dues statement. 

                                                           
30

  Indeed, the Bar’s sections (whose dues are collected through the Bar’s dues statement) are in a similar 

position.  Special care needs to be given to any inadvertent financial impact on their funding. 
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 Ms. Crone explained that anything added to the dues statement that is confusing, 

or which increases the difficulty in filling out the form, will result in unintended 

consequences.  For example, if the members must hold onto the form in order to verify 

information about their IOLTA accounts or to investigate whether they have and/or are 

required to have an IOLTA account, there will be later payment of bar dues and, 

correspondingly, later or perhaps lower associated Pro Bono Program contributions.  An 

IOLTA insert could further affect the revenues that the Pro Bono Program derives from 

the dues statement such as by suggesting to members that their responsibilities to support 

access to justice in the District are met simply by complying with IOLTA requirements or 

by distracting members from the Pro Bono Program check-off.  The Pro Bono Program 

has seen that contributions from members can drop precipitously due to changing 

regulatory requirements.  For example, Pro Bono Program contributions dropped 

significantly after the District of Columbia government imposed a licensing fee on active 

members of the Bar in 1992.  Therefore, Ms. Syracuse and Ms. Crone recommended that 

the dues form remain simple, straightforward and not include anything that would cause 

the lawyer to set it aside for lack of required information. 

   F. The Committee’s Past Review of Dues Collections 

 The Committee itself was mindful that a previous charge presented to the 

Committee by the Bar’s Board of Governors focused on the dues collection process.  The 

Committee’s recommendations on the dues collection process and the Bar’s 

implementation of those recommendations resulted in changes which have shortened the 

time frame the average D.C. Bar member takes to pay his or her bar dues, reduced the 

Bar’s expenses in collecting dues and also reduced the number of Bar member 
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suspensions because of late or nonpayment of bar dues.  Accordingly, the Committee 

members were wary of complicating the dues statements in any way that would 

undermine the advances made so recently. 

G. Education Campaign 

The Committee met with Bar staff to learn more about the many initiatives 

underway to educate members about the changes in IOLTA rules.  Staff presented a 

―Member IOLTA Rules Education Campaign.‖
31

  This included articles published in the 

Washington Lawyer, which is distributed to over 90,000 members of the D.C. Bar; past 

and upcoming CLE classes; Basic Training sessions conducted by the Practice 

Management Advisory Service; meetings with outside groups; and sections events 

addressing the topic.  Additionally, a lead story about the changes to the IOLTA rules was 

posted on the Bar’s website and sent to the membership electronically by E-Brief.  D.C. 

Court of Appeals Chief Judge Eric T. Washington also authored a letter to Bar members 

about the new IOLTA rules that was sent by E-Brief and published in Washington Lawyer. 

 H. Number of Members Affected by New Mandatory IOLTA Rules 

 The Committee also inquired about the number of D.C. Bar members who are, or 

should be, holding funds in IOLTA accounts and whose principal place of practice is, or 

could likely be, the District of Columbia.  As of October 2010, the Bar had 57,714 

members practicing in the D.C. metropolitan area.  These are the members of the D.C. Bar 

whose principal place of practice is most likely to be in the District of Columbia (although 

many likely principally practice in Virginia or Maryland). 

                                                           
31

  See Appendix 18, containing the initiatives for May, June and July 2010.  Similar activities for August, 

September and October 2010 and future months are contained in monthly reports to the Board of Governors. 
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 Of these D.C. metropolitan area lawyers, approximately 5,000 are solo 

practitioners and another 23,000 work in law firms.  Approximately 15,000 of the 23,000 

attorneys working in law firms work for the 100 largest firms in the area and/or are 

employees of firms that participate in the Bar’s firm billing program.  These large firms 

and firms in the firm billing program very likely have administrators who manage the 

IOLTA requirements for lawyers in their firms. 

 The approximately 8,000 remaining firm lawyers -- who do not participate in the 

firm billing program and/or are not included in the 100 largest firms, combined with the 

5,000 sole practitioners, total approximately 13,000 lawyers who could be subject to 

IOLTA participation.  Thus, the number of active lawyers who are most likely to have 

their principal place of business in the District of Columbia, who may be holding funds 

subject to mandatory IOLTA requirements and who themselves administer any such 

accounts is approximately 13,000, or about 14 percent of the total membership.
32

  

IV. EVALUATION OF INFORMATION RECEIVED   

 Based upon a complete review of: information gathered from the D.C. Bar; the 

history and current practices on monitoring by the D.C. Bar Foundation; the opinions and 

recommendations of the Bar Foundation, the OBC and the BPR; information gathered 

from other states; presentations and statements to the Committee; and other written data 

                                                           
32

  As of October 2010, there were 93,969 members of the D.C. Bar.  Of those, the Bar had 57,714 members 

located in the D.C. metropolitan area, of which 49,513 were active members.  Many of these members likely 

also practice in the Maryland and Virginia suburbs of Washington, D.C. See Appendix 19. 

 

In 2010, the Bar’s firm billing program had a total of 7,698 lawyers billed through that program. 

 

References: Data kept by the D.C. Bar firm billing program (October 2010); data obtained from the websites 

of 100 law firms with the largest number of D.C. metropolitan area lawyers (January 2011); and a report 

prepared by Legal Times and National Law Journal, which listed the 100 firms with the largest number of 

lawyers in the D.C. metropolitan area.  See Appendix 20. 
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gathered within and outside the Bar, the Regulations/Rules/Board Procedures Committee 

makes the following findings and recommendations. 

 A. Predicates for the Committee’s Deliberations 

            The Committee’s goals in examining the necessity of a monitoring/certification 

program were to review the information gathered and make recommendations designed to: 

(1) identify those segments of the Bar membership most likely to be required to 

participate in the IOLTA program due to their practice areas and settings; (2) continue to 

ensure the education of Bar members on the mandatory IOLTA program, including how 

to comply fully, how to notify the Bar Foundation of their account information, and the 

importance of such actions so that the Bar Foundation can effectively monitor the 

accuracy of the funds being provided by financial institutions and thus maximize revenues 

from IOLTA for the Bar Foundation and its charitable endeavors towards access for 

justice; (3) ensure that monitoring/certification practices, if any are recommended, are 

clear, fair, legally defensible, compatible with other D.C. Bar and Court programs (e.g., 

Pro Bono Program, Bar sections, disciplinary system); (4) avoid anything that would 

interfere with the timely return of Bar member dues and possibly increase the numbers of 

administrative suspensions for non-payment; and (5) ensure the orderly development of 

guidelines for the administration of IOLTA by the Bar Foundation (e.g., use of databases, 

number and content of mailings). 

B. Analysis and Recommendations on Monitoring and/or Certification 

 The Committee considered a number of very different plans for ensuring 

participation of affected Bar members in the mandatory IOLTA program.  In doing so, it 

considered the purpose of monitoring/certification and the likelihood of success of such 
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efforts in increasing participation in the IOLTA program; the possible impact on the 

disciplinary system, the Pro Bono Program and other affected programs; the Bar’s 

ongoing efforts at notifying and educating Bar members affected by the new IOLTA rules; 

and procedural and administrative issues (e.g., cost to the Bar and/or the Bar Foundation 

in sending separate forms with the dues statement, avoidance of slowing down payment of 

dues, database access, security). 

1. Should a monitoring system be included in the IOLTA provisions 

 of the Rules, and if so, where is the proper place to include the 

 provisions? 

 

 The Committee examined whether the activities used to monitor the compliance of 

D.C. Bar members with the new mandatory IOLTA requirements should be included in 

the Rules and, if so, where they should properly be placed.  The Committee agreed that, 

for the purpose of providing notice to members and so that the Bar Foundation could cite 

clear authority for monitoring activities, the existence and responsibility for such activities 

should be specified in the Rules. 

 Because the Bar Foundation not only administers but is a beneficiary of the D.C. 

IOLTA program, it has a legitimate interest in maximizing IOLTA revenues to be used for 

its access to justice initiatives.  Accordingly, the Bar Foundation must clearly play a 

significant role in monitoring the accuracy of IOLTA accounts.   At the same time, the 

Bar has multiple responsibilities to its members.  Among these responsibilities, two core 

functions that the D.C. Court of Appeals has assigned the Bar are educating members of 

the D.C. Bar about the requirements of the rules of the D.C. Court of Appeals and 

regulating the conduct of those members on the rules.  Accordingly, the Bar also must 

play a major role in any compliance program. 
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 With these respective roles and responsibilities in mind, the Committee 

recommends that the Bar Foundation be empowered to develop a formal monitoring plan 

for review and approval by the Bar’s Board of Governors.  Additionally, the Committee 

recommends that the Bar Foundation be required to submit an annual report about its 

monitoring activities to the Board of Governors. 

The Committee considered whether to recommend a Rule that did more than 

authorize the Foundation to develop a plan for its monitoring of IOLTA accounts, i.e., that 

would include details of such a plan.  There was at least brief discussion of delaying any 

recommended Rule on monitoring until such details could be included.  However, it was 

agreed that, in fact, the inclusion in the Rules of such details, even if presently available, 

would be a mistake.  After all, if the details were included in the Rule, and circumstances 

arose which led the Foundation to realize that the monitoring plan needed to change in any 

way, whether small or significant, the Rule itself would first have to be changed.  This 

would lead to delay and additional burdens on the Foundation that the Committee did not 

support.   

In addition, the Committee believed that the D.C. Court of Appeals would likely 

prefer not to involve itself in the details of the monitoring plan and/or in the necessity of 

having to consider multiple, perhaps yearly or even more frequent, requests for changes of 

the Rule for this purpose.  Under the new Rule as recommended, whenever the 

Foundation has new information, new data, new best practices, or just additional 

experience in monitoring that suggests to the Foundation that changes in the monitoring 

are appropriate or needed, the Foundation would need only to submit such changes to the 

Board of Governors for approval.   
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On the placement of the monitoring provisions within the Rules of the Court of 

Appeals, the Committee agreed that the provisions governing IOLTA monitoring 

activities should be the subject of a new Court rule that would cover the responsibilities of 

both the Bar Foundation and the Bar.  The Committee agreed that it would not be 

appropriate to include the provisions in Rule XI, which is the rule that governs the lawyer 

discipline process in the District.  The Committee agreed strongly that there should not be 

a disciplinary component to IOLTA monitoring (as opposed to compliance with the 

substance of IOLTA and other trust account requirements), a view that is shared by the 

Bar Foundation, the OBC and the BPR.  Therefore, the Committee agreed that monitoring 

provisions should not be included in the Rules of Professional Conduct because a 

violation of those Rules could result in disciplinary consequences or could lead to 

violations of IOLTA monitoring Rules that are routinely unenforced or ignored. 

2. Should the IOLTA Rules of the D.C. Court of Appeals require 

 mandatory certification? 

 

As was pointed out in the Committee’s deliberations, lawyers in the District of 

Columbia Bar are not asked to certify that they are competent, that they communicate 

appropriately with their clients, that they do not steal money from clients, that they 

maintain their clients’ confidences, that they appropriately safeguard client property 

(whether in a trust account or otherwise) or that they are in compliance in any other way 

with any Rule related to actually serving their clients’ interests.  

Given this fact, and for the reasons detailed below, the Committee concluded that 

certification (the act of signing a statement that says one is in compliance with the IOLTA 

Rules, or being notified that the act of paying one’s dues to the D.C. Bar constitutes 
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certification that one is in compliance with the IOLTA Rules) should not be required.
33

  

Rather, lawyers must be educated so that identifying information on IOLTA accounts is 

provided to the Bar Foundation for established accounts whenever a new account is 

established, and also at any time an existing account is changed.   The Committee also 

believed that lawyers should not have to provide account information on a yearly or even 

periodic basis absent strong evidence that the benefits of requiring lawyers to do so in the 

context of IOLTA would outweigh the costs associated with such a process.  However, if 

the Foundation believed that the regular collection of this information by the Foundation 

would be cost efficient, it could include that in its monitoring plans.
34

  

 The Committee carefully considered the IOLTA compliance certification 

programs implemented in other jurisdictions
35

, and other data that it collected, but did not 

find a consistent practice to emulate. In particular, the Committee considered that other 

large, mandatory bars require, or have required, their lawyers to certify their compliance 

with the mandatory IOLTA program.  For example, as noted, Texas does this by 

informing lawyers that payment of their annual dues/license fees indicates their 

compliance with mandatory IOLTA.  As also noted, for many years, Florida mailed a 

separate form to its members with their dues statements and required them to send the 

form to the Florida foundation providing information as to their IOTA compliance.  

                                                           
33

  One Committee member disagreed with this conclusion and has filed a separate report to the Board of 

Governors which is enclosed immediately following this report.  That member proposed that certification be 

accomplished by the insertion of a statement on the annual dues statement that, by paying the annual dues, 

the member certifies that he or she has (1) read the rules pertaining to mandatory IOLTA; and (2) is in 

compliance with those rules. See Appendix 23 (separate statement of Francis D. Carter). The Committee 

considered this proposal but decided against it as discussed above. 

 
34

  See the proposed Rule recommended by the Committee which would authorize the Bar Foundation to 

develop a plan for monitoring, in Section V B of this report. 

 
35

 See staff memorandum to the Committee, dated October 16, 2009, at Appendix 21. 
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However, Florida now requires its members to sign a statement of certification that the 

member is in compliance with all of the rules and IOTA is not specifically mentioned. 

 Although, in theory, the possibility of disciplinary action exists for a member in 

these states for failure to certify, in practice, members have not been prosecuted solely for 

failure to comply with IOLTA certification requirements.  Whether they are contained on 

the dues statements or in separate mailings, certification provisions clearly serve as 

educational tools and not as a predicate for disciplinary action for failure to certify 

compliance.  

Further, certification was not found to be a practice that was without difficulties 

and expense.  To the Committee’s knowledge, no information has been collected to 

determine if certification results in a higher IOLTA compliance rate or in more money 

being collected by the entities entitled to the funds generated on such accounts.  The lack 

of consistent certification practices appeared to suggest that certification had developed as 

an ad-hoc practice instead of an industry-wide ―best practice‖ or standard.  Instead, the 

presentations by the other bars, and the D.C. Bar’s own experience with other issues and 

specifically with this issue,
36

 led the Committee to conclude that educational efforts by 

both bars and foundations have made and will make the difference in lawyer compliance, 

and that certification essentially is one, but not the only, potential means for education.
 
   

The Committee was further persuaded that several other factors militated against a 

rule mandating a membership-wide certification process for IOLTA compliance, 

particularly a certification process connected to the dues collection form.  The Committee 

concluded that: 

                                                           
36

 The D.C. Bar’s ongoing educational program is outlined in Appendix 18. 
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a. A mandatory rule requiring all members to certify compliance with a rule 

whose application affects a relatively small number of Bar members could cost 

more than the benefit to the Bar Foundation of increased IOLTA revenues that 

might result from such certification.  Instead, it is anticipated that the Bar 

Foundation could more effectively monitor only certain segments of the Bar 

membership.37 

b. Neither of the two suggested certifications on the dues statement would 

provide the kind of information that would be useful for the Bar Foundation’s 

administration of the IOLTA program. The Bar Foundation needs information 

about who holds IOLTA trust accounts, and at what banks the accounts are 

kept.  The proposed certifications would state only that the member has read 

the IOLTA rules and is in compliance with them. 38 

c. A certification program linked to the dues collection form would almost 

certainly slow down the rate of returns of dues, and thus would undermine the 

Bar’s recent actions that have sped up and improved the dues collection 

process.39   This is because it could cause uncertainty among members which, 

in turn, could create delays in dues payments as members seek to understand 

                                                           
37

  See the previous discussion about the number of members who likely would be required to keep IOLTA 

accounts under Section III H and in footnote 32 of this report.                                      

 
38

  Strict statutory restrictions on the use of financial information would make the collection of more detailed 

financial information difficult.  To comply with the Payment Card Industry Data Security Standards (PCI-

DSS), the Bar’s policies and procedures require that bank and credit card information be deleted almost 

immediately. The District of Columbia Code also imposes restrictions on the collection of financial 

information.  See Consumer Personal Information Security Breach Notification Act of 2006, D.C. Code §§ 

28-3851 to 3853 (2007). 

39
  The Committee member who has filed his own report acknowledges that the dues collection process 

likely would be slowed in the first few years of implementation of the certification requirement; but 

expressed the belief that, once members understand the requirements of the IOLTA rules, aided by the 

comprehensive education initiative, the delays would subside. See Appendix 23. 
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what is required in order to make the two certifications.  The certification 

proposal would run counter to the Bar’s successful efforts to streamline the 

dues payment process.40   

d. It would be very difficult for any certification statement to be concise enough 

to fit on the Bar’s dues statement and yet also be informative enough (1) for all 

members to understand what is expected of them; and (2) to result in the 

collection of information that would be useful for verifying compliance by 

those members who do need to maintain IOLTA accounts. 

e. Because the D.C. Bar cannot use Bar dues to pay for its Pro Bono Program, 

any delays in returning the dues form, which also includes a check-off for 

voluntary contributions to the Pro Bono Program, could have the unintended 

consequences of correspondingly later or lower Pro Bono contributions.  

Similar unintended consequences could also impact the Bar’s sections, because 

members pay sections dues via the Bar’s dues form. 

f. Also, and not insignificantly, because the Bar is already well into its campaign 

to educate lawyers about the  mandatory rules, the timing of instituting 

certification would likely confuse Bar members and require the Bar to launch a 

new education process not about IOLTA accounts, but about the certification 

process itself. 

Given the information presented, the Committee’s majority does not believe that 

the D.C. Court of Appeals Rules should mandate a certification program. 

 

                                                           
40

  The dues payment process overhaul was the subject of a report and recommendations by this Committee 

which were adopted by the Board of Governors on June 10, 2008. 
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3. What monitoring language should be adopted? 

 The Committee recommends the following language for new D.C. Court of 

Appeals Rule XIV of the Rules Governing the Bar:
41

 

     The D.C. Bar Foundation (Bar Foundation) administers the D.C. IOLTA program and uses the 

funds obtained thereby to fund legal services for the underprivileged.  Consistent with its 

fundamental function of maximizing and collecting the interest revenue generated by D.C. IOLTA 

accounts, the Bar Foundation may periodically monitor a lawyer’s or law firm’s participation in the 

D.C. IOLTA program.  A lawyer or law firm is expected to make a good faith effort to respond to a 

monitoring inquiry from the Bar Foundation. 

 

     If the Bar Foundation decides to monitor lawyers’ or law firms’ participation in the D.C. IOLTA 

program, it shall develop a plan for the form and manner of such monitoring (the ―Plan‖). The Plan, 

and any subsequent changes recommended thereto, shall be subject to review and approval by the 

District of Columbia Bar’s Board of Governors.  Further, the Bar Foundation shall, at least once 

annually, submit a report about its monitoring activities to the D.C. Bar Board of Governors. 

 

 

4. Should D.C. Bar resources be used to support the monitoring

 process? 

 

 As described in Appendix 18, the D.C. Bar has undertaken and continues to 

undertake substantial efforts to educate its members about the mandatory IOLTA rules.  

Prior to the development of a specific monitoring plan, it is impossible to identify the 

scope and nature of the costs of any such Plan.  With that caveat, the Committee offers the 

following observations about the Bar’s responsibilities for paying for the monitoring 

process. 

The D.C. Bar does not today provide financial support to the D.C. Bar Foundation, 

nor is it permitted to do so.
 42

  In the Committee’s view, requiring the D.C. Bar Foundation 

                                                           
41

  The current Rules XIV and following would be renumbered so that the new Rule XIV governing IOLTA 

could be placed in logical substantive order in the Rules. 

 
42

  Certification of IOLTA compliance is included on the dues statements by both the Florida Bar and the 

State Bar of Texas.  According to officials at the two bars, there is no cost to either bar because neither bar 

collects any information on IOLTA from the dues statement.  The bar members in those states are required 

to provide the requested information directly to the foundation.  The D.C. Bar is prohibited by membership 

referenda that limit the use of mandatory dues.  As a result, data collected in a D.C. Bar dues statement 

would require the D.C. Bar to bill the D.C. Bar Foundation for its time in collecting, recording and 

disseminating the IOLTA data to the foundation (mostly staff time). 
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to bear the cost of monitoring compliance with the IOLTA rules in order to maximize the 

funds the Bar Foundation receives from IOLTA accounts is no different than requiring the 

D.C. Bar Pro Bono Program, or any other charity, to pay the costs of its fundraising. 

Finally, the Rule change recommended by the Committee directs the Bar 

Foundation, if it decides to monitor lawyers’ or law firms’ participation in the D.C. 

IOLTA program, to develop a monitoring plan, subject to the review and approval by the 

District of Columbia Bar’s Board of Governors.  Any subsequent changes to the plan 

would also be subject to approval by the Board of Governors.  In developing such a plan, 

the Foundation will be in a position to weigh the costs it would bear against the potential 

revenue gains associated with any such plan. 

V. CONCLUSIONS 

 The Committee deliberated over the course of many meetings.  Each Committee 

member had the opportunity to review the meeting summaries and materials distributed 

for each meeting.  Discussions ensued about the need for IOLTA enforcement, and, if 

appropriate, what the nature and scope of the enforcement would be.  Questions about the 

proper role of the Bar and the Bar Foundation in IOLTA education and enforcement were 

considered.  After comprehensive discussion, research and review, the Committee makes 

the following recommendations: 

 A.  As set forth above, if the Bar Foundation decides to monitor lawyers’ or 

law firms’ participation in the D.C. IOLTA program, it shall develop a monitoring plan 

and present it to the Board of Governors for the Board’s review and approval.  Any 

subsequent changes to the plan would also be subject to approval by the Board of 

Governors. 
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B.  Monitoring language should be inserted into a new Rule XIV as follows:  

The D.C. Bar Foundation (Bar Foundation) administers the D.C. IOLTA program and uses the 

funds obtained thereby to fund legal services for the underprivileged.  Consistent with its 

fundamental function of maximizing and collecting the interest revenue generated by D.C. IOLTA 

accounts, the Bar Foundation may periodically monitor a lawyer’s or law firm’s participation in the 

D.C. IOLTA program.  A lawyer or law firm is expected to make a good faith effort to respond to a 

monitoring inquiry from the Bar Foundation.  

 

If the Bar Foundation decides to monitor lawyers’ and law firms’ participation in the D.C. 

IOLTA program, it shall develop a plan for the form and manner of such monitoring (the ―Plan‖).  

The Plan, and any subsequent changes recommended thereto, shall be subject to review and 

approval by the District of Columbia Bar’s Board of Governors.  Further, the Bar Foundation shall, 

at least once annually, submit a report about its monitoring activities to the D.C. Bar Board of 

Governors. 

  

 

 C. The Bar Foundation should bear the costs of administering any monitoring 

plan.  In developing such a plan, the Foundation will be in a position to weigh the costs it 

could bear against any potential revenue gains associated with a proposed plan. 

 D.  The D.C. Bar should publicize to its members any monitoring plan by the 

Bar Foundation that the Bar’s Board of Governors approves.  

 E.   The educational process is the best way to inform members of their 

obligations under mandatory IOLTA.  The Bar and the Bar Foundation should jointly 

engage in an ongoing educational campaign to provide information and guidance to those 

members holding IOLTA-eligible funds for compliance with the new IOLTA rules.  This 

effort should be reviewed on a periodic basis to ensure that all avenues of education are 

explored.  The Bar implemented such a campaign several months before the publication of 

this report.
43

  Continuing to provide a link to IOLTA provisions in the Rules, on both the 

Bar’s website and the Bar Foundation’s website, would also be of benefit. 

                                                           
43

  See Appendix 18. 
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DISTRICT OF COLUMBIA BAR 

BY-LAWS 
 
 

ARTICLE VI 
COMMITTEES 

 
Section 1 
There shall be such standing or special committees as shall be determined by the Board of 
Governors. The President shall be an ex officio member with full voting rights on all 
committees. 
 
Section 2 
(a) There shall be the following standing committees of the Bar which shall be chosen as 
provided for herein: Attorney/Client Arbitration Board, Audit, Budget, Community Economic 
Development Pro Bono Project Advisory, Compensation, Continuing Legal Education, 
Executive, Finance, Governance Integration Advisory, Judicial Evaluation, Lawyer Assistance, 
Leadership Development, Legal Ethics, Membership, Pension, Practice Management Service, 
Pro Bono, Publications, Regulations/Rules/Board Procedures, Rules of Professional Conduct 
Review, and Screening. All other committees shall be designated special committees of the Bar, 
and shall be automatically terminated two years after their creation unless the Board votes to 
renew their mandate for additional periods not to exceed one year at a time. The date of creation 
of a special committee is the date when the Board appoints a majority of its members, unless 
another date is designated by the Board. Except as provided below, all committees of the Bar 
shall be appointed by the President with the approval of the Board of Governors. In connection 
with the creation of any special committee, the sections of the Bar, through their elected 
representatives, shall be consulted and provision made for their representation on such 
committees. Except as provided in the preceding sentence, nothing herein applies to the creation 
or composition of steering committees thereof, which shall be governed by the guidelines 
promulgated by the Board of Governors with respect to the operation of the sections. 
[Amended June 15, 2010] [Emphasis added] 
 

 . . . . 
 

REGULATIONS/RULES/BOARD PROCEDURES: The Committee shall consist of 
five active members of the Bar, appointed by the President with the approval of the 
Board, for staggered two-year terms, with no person to serve more than three 
consecutive terms. 
[Approved by the Board on July 20, 1999] 
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District of Columbia 
Board of Governors Meeting1 

September 8, 2009 
 
 

 
 President Kim M. Keenan called the meeting to order at 3:30 p.m.  The members 

of the Board of Governors present at the meeting were: Ronald S. Flagg, Kim M. 

Keenan, and Benjamin F. Wilson.  Johnine P. Barnes, Amy L. Bess, Paulette E. 

Chapman, Judith M. Conti, Sabine S. Curto, Meredith Fuchs, Ankur J. Goel, Ellen M. 

Jakovic, Rebecca M. McNeil, Barry C. Mills, Laura A. Possessky, Lena Robins, James 

W. Rubin, Javier G. Salinas, and R. Justin Smith participated by telephone. 

 Bar headquarters staff members who attended were: Katherine A. Mazzaferri, 

Cynthia D. Hill, Joseph P. Stangl, Maureen Thornton Syracuse, Dominick Alcid, Carla J. 

Freudenburg, Mark Herzog, Cynthia G. Kuhn, Karen Savransky, Hope C. Todd, and Tim 

Wells.  Others in attendance were: Gene Shipp, Office of Bar Counsel; Theodore Hirt, 

Communications Committee; Elizabeth Branda, Board on Professional Responsibility; 

W. Mark Smith, D.C. Bar Foundation; Stephen J. Pollak, D.C. Bar Foundation; and 

Katherine L. Garrett, D.C. Bar Foundation.  

 
IOLTA Monitoring 

(Added to the Agenda) 
 

Mark Smith, President, D.C. Bar Foundation, Stephen J. Pollak, immediate past 

President of the D.C. Bar Foundation, Katherine L. Garrett, Executive Director of the 

D.C. Bar Foundation, and Elizabeth J. Branda, Executive Attorney of the Board on 

Professional Responsibility (BPR) joined the meeting.  

                                                 
1 IOLTA discussion only; all other portions of the minutes are redacted. 
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Ms. Keenan presented proposed language about “the licensed and principally 

practices” approach to an exception from the D.C. IOLTA program for members with 

multi-jurisdictional practices.  The proposed exception had been approved in principle by 

the Board at its July 21, 2009, meeting.  

 
ACTION ITEM:  A motion was made to recommend the adoption of 
language in a new Comment 4 to Rule of Professional Conduct 1.15 that 
would provide guidance when a lawyer must make a good faith 
determination of the jurisdiction in which the lawyer principally practices 
in order to determine whether he or she falls within the exception of the 
D.C. IOLTA program, located as an attachment to the September 4, 2009, 
memorandum to the Board from Kim M. Keenan and Ronald S. Flagg.  
The motion was seconded.  The motion passed without objection.   

 
Mr. Flagg described the proposed IOLTA monitoring provisions in a proposed 

comment to Rule 1.15 and in Section 20 of D.C. Court of Appeals Rule XI.  As proposed 

in the September 4, 2009, Memorandum from Ms. Keenan and Mr. Flagg to the Board of 

Governors, Mr. Flagg recommended that the Board of Governors transmit its 

recommended revisions to the IOLTA rules that would (1) make participation in the 

IOLTA program mandatory for D.C. Bar members; (2) require that banks that wish to 

qualify as “Approved Depositories” provide interest rate comparability on IOLTA 

accounts; and (3) house the provisions on interest rate comparability and other provisions 

about approved depositories in a new section of Rule XI to the D.C. Court of Appeals, 

but that it reserve the transmittal of proposed amendments about the monitoring of D.C. 

lawyers’ participation in the IOLTA program pending further consideration by the Bar’s 

Regulations/Rules/Board Procedures Committee.   

He commented that the existing rules make clear that the Foundation has a 

significant role in administering the IOLTA program, and that those provisions are 
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reflected in proposed Comment 3 Rule 1.15 and in the proposed new Section 20 of Rule 

XI.  The purpose of reserving transmittal of proposals about monitoring is so that 

deliberations about monitoring would not delay the Court’s consideration of the 

substantive provisions. 

Mr. Smith recommended that the proposed IOLTA monitoring provisions be 

transmitted to the Court of Appeals for consideration because they would be subject to 

the Court’s notice and comment procedures. 

Ms. Branda discussed the concerns of the BPR that were detailed in the BPR’s 

written comments to the Board of July 30, 2009, about the role and authority of the D.C. 

Bar Foundation.  Inclusion of the monitoring provision in Section 20 of Rule XI of the 

Rules Governing the District of Columbia Bar could be perceived as imposing on a 

lawyer the obligation to report to the. Bar Foundation, and that the failure to report to the 

Bar Foundation could be determined to be a disciplinary infraction.  The BPR proposed 

that provisions related to IOLTA monitoring and the Bar Foundation should be included 

in a new Court rule governing the Bar, similar to those that exist for the BPR, the Clients’ 

Security Fund, and the mandatory fee arbitration service of the Attorney/Client 

Arbitration Board (ACAB).  Ms. Branda also indicated that the BPR recommends that the 

entire package of proposed IOLTA revisions, including the proposed monitoring 

provisions, be transmitted to the Court at the same time.  The BPR would then 

communicate its concerns, comments and recommendations about the monitoring 

provisions to the Court. 

Ms. Chapman made a motion to transmit the proposed mandatory IOLTA and 

interest rate comparability provisions to the Court, and to reserve the proposed IOLTA 

 3



 4

monitoring provisions for clarification, as recommended in the September 4, 2009, 

Memorandum from Ms. Keenan and Mr. Flagg to the Board of Governors, so that it can 

be considered by the Rules/Regulations/Board Procedures Committee.  The Board 

discussed the implications of a two-step transmission of the IOLTA recommendations to 

the Court.  Ms. Garrett indicated that the Bar Foundation would support having proposed 

revisions sent to the Court without Section 20(h). 

ACTION ITEM: A motion was made to transmit the proposed mandatory 
IOLTA and interest rate comparability provisions to the Court and to 
reserve the proposed IOLTA monitoring provisions for clarification and 
study and seconded.  The motion passed without objection.  Ms. Jakovic 
and Ms. Possessky abstained. 

 
The proposed IOLTA monitoring provisions will be sent to the 

Rules/Regulations/Board Procedures Committee.  Ms. Mazzaferri indicated that this 

action was recommended because the BPR’s recommendation for a new Court rule 

requires consideration and study by the Rules/Regulations/Board Procedures Committee.  

Ms. Garrett asked whether there could be an expedited consideration of the proposal to 

create a new Court rule.  She also requested that the BPR, the OBC and the Bar 

Foundation be involved from the outset in discussions of the Rules/Regulations/Board 

Procedure Committee to facilitate resolution of the issue.   
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September 16, 2009 

The Honorable Eric T. Washington 

Chief Judge 

District ofColumbia Court of Appeals 

Historic Courthouse 

430 E Street, N.W. 

Washington, D.C. 20001 


.. 
Re: 'Transmittal of Proposed Revisions to the Rules Governing Interest on 
Lawyers' Trust Accounts aOLTA) 

Dear Chief Judge Washington: 

On behalf of the District of Columbia Bar, I am pleased to transmit to you 

for the Court's consideration, proposed amendments to the Rules Governing 

Interest on Lawyers' Trust Accounts (IOLTA).I The proposed amendments to 

Rule of Professional Conduct 1.15 and a new Section 20 of Rule XI of the D.C. 

Court of Appeals Rules Governing the Bar seek to increase IOLTA interest 

revenue and provide greater clarity to the trust account ethics rules. In sum, the 

revisions would make participation in the IOLTA program mandatory for D.C. 

Bar members; require that banks that wish to qualify as "Approved Depositories" 

provide interest rate comparability on IOLTA accounts; and house the provisions 

on interest rate comparability and other provisions about approved depositories in 

a new section ofRule XI. 


The proposed amendments result from a review by the District of 

Columbia Bar Rules of Professional Conduct Review Committee ("Rules Review 

Committee,,)2 of proposed revisions to the IOLTA rules that were submitted to the 

Bar by the D.C. Bar Foundation ("Bar Foundation,,).3 On September 8, 2009, the 

Board of Governors approved the proposed amendments discussed above. 


I In this letter, "IOLTA Rules" refers to three rules: Rules of Professional Conduct 1.15 and 1.19 

and Appendix B of Rule X of the Court Rules Governing the Bar. Currently, a Bar member who 

receives client money or the money ofa third person must consider all three ofthe rules to be fully 

compliant with the ethical mandates of this jurisdiction. 


2 The Rules Review Committee is the standing committee of the D.C. Bar charged with the 
ongoing review of the D.C. Rules of Professional Conduct. 

3 The Bar Foundation submitted its proposed revisions to the Bar on November 6,2007, after its 
own 14-month stUdy process. 

1101 K Street Nw. Suite 200, Washington DC 20005-5937 • 202-737-4700, FAX 202.-626-3471, www.dcbar.urg 



The Honorable Eric T. Washington 
September 16, 2009 
Page 2 

On September 8, the Board also voted to reserve the transmittal of 
proposed amendments about an ancillary issue -- the monitoring of D.C. lawyers' 
participation in the DC IOL TA program -- pending the outcome of further study 
by the Bar's RegulationslRulesfBoard Procedures Committee. 4 

After 18 months of study and analysis by the Rules Review Committee, a 
public comment period on the proposed IOL TA revisions by the Rules Review 
Committee, and numerous meetings with representatives of the Rules Review 
Committee and the Bar Foundation, the "Rules Review Committee and the Bar 
Foundation came to a consensus on the majority of the proposed amendments. 
However, the Committee and the Foundation ultimately differed in their approach 
to one aspect of the proposed rules -- an exception to the IOL T A requirements for 
Bar members who are multi-state practitioners and may face conflicting or 
inconsistent trust account requirements in other jurisdictions.5 

This letter summarizes the proposed amendments to the IOLTA rules and 
the work of the Rules Review Committee and the Bar Foundation. Details about 
the background and history of the existing trust account and IOLTA rules in the 
District of Columbia and the work of the Rules Review Committee and the Bar 
Foundation are provided in the Bar staff memorandum of July 9, 2009, attached 
as Appendix I.6 

4 Discussion about the IOLTA monitoring proposal and the Bar Foundation's predecessor proposal 
of reporting and certification by D.C. lawyers begins on page 9. 

5 The Committee's proposed rule revisions would exempt a member from the D.C. IOLTA 
program if the member is otherwise compliant with the contrary mandates of a tribunal; or when 
the member is fully participating in, and compliant with, the trust accounting rules and the IOL T A 
program of the jurisdiction in which the member is licensed and principally practices -- the 
"licensed and principally practices" approach. 

The Bar Foundation's proposed rule revisions would exempt a member from the D.C. 
IOLT A program only when a lawyer is otherwise compliant with the contrary mandates of a 
tribunal or the jurisdiction in which the lawyer is licensed and principally practices. If a member 
obtained the client funds as a result of the member's "out-of-state license," the member would not 
be subject to the D.C. IOL TA program for those particular funds - the "on your D.C. Bar 
license/contrary mandates" approach. Additional details and analysis about the two approaches 
are provided in the Bar staff memorandum ofJuly 9, 2009, attached as Appendix I. 

6 Additional background materials include the February 5, 2009, Report and Recommendations on 
the D.C. Rules Governing IOL T A by the Rules Review Committee, which includes the Bar 
Foundation's November 2007 proposal to the Bar; comments received during a public comment 
period in response to the February 5, 2009, proposed revisions; a June 4, 2009, memorandum from 
the Rules Review Committee to the Board of Governors that includes a summary of the comments 
received and certain changes made to the proposed amendments by the Committee in light of the 
comments; a June 8,2009, Bar staff memorandum to the Board about the Bar Foundation's initial 
proposal of an IOL T A certification and reporting requirement by Bar members; and July 30, 2009, 
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The Proposed Revisions 

In 1985, the D.C. Court of Appeals established rules to allow a lawyer or 
law firm to hold client funds that are nominal in amount, or are to be held for a 
short period of time, in a single pooled client trust account, commonly known as 
an IOLTA account. The interest produced by such an account, which would 
.	amounf to· a small sum for each individual client, is distributed to the Bar 
Foundation, which in turn distributes a predominant amount of the interest 
revenue collected to legal services providers to help address the unmet legal needs 
of residents and families in the District. Under the current rules, a lawyer may 
"opt out" of placing IOLTA eligible funds into a D.C. IOL T A account if the 
lawyer otherwise properly holds the funds separately from the lawyer's own 
property. To "opt out" of the D.C. IOLTA requirements, the lawyer must make a 
one-time filing with the Court. A detailed history of the development of the D.C. 
IOLTA rules is provided in Appendix I. 

However, since 1985, many jurisdictions have adopted changes to rules 
governing lawyers and IOL TA accounts that have significantly increased the 
interest revenue available to legal services providers in those juri sdictions. 7 

Accordingly, the purpose of the proposed revisions submitted by the Bar is to 
increase revenue from D.C. IOLT A accounts and to increase the interest paid by 
banks on funds held in D.C. IOLTA accounts (a practice known as rate 
comparability). The proposed revisions would effect these changes by: 

• Changing the current D.C. IOLTA program from one in which D.C. Bar 
members may "opt out" of participating to one which is mandatory for all D.C. 
Bar members. An exception to the mandatory IOLTA proposal is provided when 
a lawyer is otherwise compliant with the contrary mandates of a tribunal; or when 
the lawyer is participating in, and compliant with, the trust accounting rules and 
the IOLT A program of the jurisdiction in which the lawyer is licensed and 
principally practices. These changes are effected by proposed revisions to Rule of 
Professional Conduct 1.15 and its comments. 

(n. 6 cont.) written comments from the Board on Professional Responsibility about the Bar 
Foundation's proposal of monitoring DC lOLTA accounts. Although these background materials 
are not included in this submission to the Court, we are happy to provide these materials to the 
Court upon request. 

7 At least 40 jurisdictions now have a comprehensive/mandatory lOLTA program, and at least 23 
states have adopted some form of interest rate comparability for IOLT A accounts. 
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• Requiring that banks that wish to qualify as "Approved Depositories" -­
institutions where lawyers are allowed to open and maintain client trust accounts ­
- agree to provide certain interest rates on IOL TA accounts.8 This change is 
effected by the creation of a new Section 20 of Rule XI of the D.C. Court of 
Appeals Rules Governing the Bar. Other requirements for banking institutions 
with IOLTA accounts would also be moved to Section 20 of Rule XI. 

Another proposed revision includes: 

• The deletion in their entirety of existing Rule of Professional Conduct 
Rule 1.19 and Appendix B, with appropriate provisions from those rules relocated 
in Rule 1.15 and new Section 20 of Rule XI. Because these provisions address the 
jurisdictional authority of the Board of Professional Responsibility (BPR) and the 
Office of Bar Counsel (OBC) as to the financial institutions that elect to be 
approved depositories for the District of Columbia Bar, it is appropriate to house 
these provisions in Rule XI - the disciplinary rule.9 

A redlined version of the proposed amendments is attached as Appendix 
II; a clean version is attached as Appendix III. New proposed Section 20 of Rule 
XI is attached as Appendix IV. 

Multi-State Practitioner Exception and Other Concerns 

From the outset, the Rules Review Committee supported amendments to 
the D.C. IOLTA rules that were consistent with the Bar Foundation's goals of 
increasing IOLT A interest revenue. However, the Committee was concerned that 
the Foundation's proposed rules could present serious conflict issues for multi­
state practitioners because of conflicting or inconsistent trust account 
requirements in other jurisdictions. The Bar Foundation's proposed rules did not 
provide a safe harbor for a lawyer facing conflicting jurisdictional obligations. 

The Committee was also concerned that the language and placement of the 
existing trust account rules, including the IOLT A Rules, were confusing. A final 

8 The D.C. Board on Professional Responsibility approves banks as "Approved Depositories" for 
D.C. IOLTA accounts. 

9 Section 20 of Rule XI includes the authority of the BPR to approve depositories where D.C. 
lawyers deposit client funds, reporting obligations of the depositories to the BPR, the Office of 
Bar Counsel and the Bar Foundation, the proposed "interest rate comparability" rule and the role 
of the Bar Foundation in administering the IOLTA program. Depending on the outcome offurther 
study by the Bar's RuleslRegulationslBoard Procedures Committee, the Bar may subsequently 
propose that these provisions be housed in a newly created, separate court rule. See infra p. l1. 
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concern was that the Bar Foundation's proposed broad reach of a mandatory 
IOLTA rule, superimposed on existing Rule 1.19(b), was likely to increase both 
administrative burdens and the risk for trust account errors (a serious ethical 
violation). The Committee believed that the increased burden and risk were likely 
to fall disproportionately on solo and small firm lawyers who principally practice 
outside of the District, by requiring such lawyers who might only have a few 
District matters to open and maintain separate trust accounts in addition to 
existing operating and home state trust accounts. 

The Committee noted the unique posture of the D.C. Bar as to multi­
jurisdictional lawyers 10 and the substantial cross-border practice with our sister 
jurisdictions, Virginia and Maryland. The D.C. Bar has over 68,000 active 
members; nearly 49,000 of these members practice in the metropolitan 
Washington, D.C. area, which includes the District and parts of Virginia and 
Maryland. Of those members, a significant number may not maintain a District 
office, yet represent District clients. Likewise, there are District lawyers who 
maintain offices only in the District, but who are also licensed and practice in 
Virginia and/or Maryland. 

Because the Committee did not want to subject District lawyers to 
mandatory rules that conflicted with mandatory rules of other jurisdictions, absent 
an appropriate guideline and safe harbor to reconcile conflicting obligations, the 
Committee proposed an IOLTA rule to which all D.C. Bar members would be 
subject but that also would provide a means for reconciling conflicting mandatory 
rules. The Rules Review Committee and the Bar Foundation worked together to 
develop a rule that would address the primary concerns of both groups. 
Ultimately, the Rules Review Committee produced a report and 
recommendations, including a multi-state practitioner exception, that were 
supported by the Bar Foundation. The proposed recommendations were 
published in the Rules Review Committee report of February 5, 2009. 

Public Comments 

The Bar sought comments on the proposed revisions from D.C. Bar 
members and community leaders during a public comment period from February 
10 to April 6, 2009. Copies of the draft report were also made available to 
members and staff of the Board on Professional Responsibility and the Office of 

10 For example, a lawyer with licenses to practice in at least one other jurisdiction in addition to 
the District of Columbia. Many of the members of the District of Columbia Bar are admitted to 
practice in at least one other jurisdiction. 
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Bar Counsel. Twenty-two comments were received from individuals and 
organizations. The comments were made available to the Bar Foundation. 

Maryland and Virginia 

As described in more detail in Appendix I, the Bar received written 
comments from bar associations and other organizations from its sister 
jurisdictions of Maryland and Virginia. I1 Marylaijd expressed concern that the 
proposed "multi-jurisdictional exception" would have a negative impact on 
Maryland's IOLTA revenue. Virginia's concerns seemed to arise from confusion 
in interpreting the proposed language of the exception. 

The Rules Review Committee took seriously the concerns expressed by 
Virginia and Maryland and revised its multi-jurisdictional practitioner exception. 
The revised exception would exempt a member from the D.C. IOL TA rules when 
the member is otherwise compliant with the contrary mandates of a tribunal; or 
when the member is participating in, and compliant with, the trust accounting 
rules and the IOLTA program of the jurisdiction in which the member is licensed 
and principally practices - the "licensed and principally practices" approach. 
Although the Committee recognized that under its revised proposal, there likely 
will be some IOL TA revenue generated from District clients or District 
transactions that is deposited in another jurisdiction's 10L T A account, the amount 
of that revenue is unquantifiable, and the Committee believed that its approach 
was clearer and more straightforward than the approach initially recommended by 
the Bar Foundation (and rejected by the Rules Review Committee) in its 
November 2007 proposal. 

The Bar Foundation did not concur with the Committee's revised 
exception. The Bar Foundation believed that the amended proposal created an 
overly broad exemption for Bar members who are licensed and principally 
practice in another jurisdiction. The Bar Foundation's proposed exception would 
exempt a member from the D.C. IOL TA rules only when a member is otherwise 
compliant with the contrary mandates of a tribunal or the jurisdiction in which the 
lawyer is licensed and principally practices. If a member obtained the client funds 
as a result of the member's "out-of-state license," the member would not be 
subject to the D.C. IOLTA program for those particular funds - the "on your D.C. 
Bar license/contrary mandates" approach. 

II The Maryland State Bar Association, the Bar Association of Montgomery County, and the 
Maryland Legal Services Corporation each submitted a comment. The Legal Services 
Corporation of Virginia and the Virginia State Bar submitted a joint comment. 
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Board Meetings of June 9, July 21, 2009, and September 8, 2009 

On June 9, 2009, the Rules Review Committee's Chair and Vice-Chair, 
Eric Hirschhorn and Daniel Schumack, presented the Committee's fmal 
recommendations of June 4, 2009, to the Board of Governors. The final 
recommendaJions included the Committee's revised multi-jurisdictional 
practitioner exception that was drafted in response to the comments received from 
Maryland and Virginia. The Bar Foundation's then-President, Stephen Pollak, 
and Executive Director, Katherine Garrett, presented proposed revisions. to the 
Rules Review Committee's final recommendation. 

On July 21, 2009, the Board considered three IOLTA proposals. Each 
proposal recommended that participation in the D.C. IOL TA program become 
mandatory for all D.C. Bar members and interest rate comparability provisions be 
required for all D.C. approved financial depositories, but differed in its approach 
to creating an exception for members who are multi-state practitioners and who 
may face conflicting or inconsistent trust account requirements in other 
jurisdictions. The three approaches were: 

1) No specific exception in the proposed revised rules or comments; 12 

2) A "licensed and principally practices" IOLTA exception for Bar 
members; and 

3) An '''on your license/contrary mandates" IOLTA exception for Bar 
members. 

In addition to the Chair and Vice-Chair of the Rules Review Committee 
and the then-President and Executive Director of the Bar Foundation, the Bar 
Counsel and the Executive Attorney of the Board on Professional Responsibility 
were invited to attend and comment on the proposals before the Board. Briefings 
were also made by Bar staff, including the Assistant Executive Director, 
Programs; the Director, Regulation Counsel; the Assistant Director for Legal 
Ethics, Regulation Counsel; and the Manager, Practice Management Advisory 
Service (PMAS).13 The Board of Governors found all of the comments helpful in 

12 Because the Bar Foundation had informally indicated that it would support its initial proposals 
in its November 2001 report, the Board included those proposals for consideration at the July 21, 
2009, meeting. 

J3 The PMAS manager advises Bar members on the business and management aspects of the 
practice of law, provides on-site office consultations for Bar members, and conducts intensive 
training sessions for Bar members about how to run a solo practice. 
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the Board's deliberations, in particular, those of the PMAS Manager who works 
with many solo and small firm lawyers. The PMAS Manager noted that many 
experienced lawyers have misconceptions about IOLT A in particular and trust 
accounts in general. His experience in working with solos, who often have no 
staff, and can sometimes make inadvertent mistakes by neglecting administrative 
and management matters that lead to disciplinary consequences, have led him to 
conclude that any IOLTA rules that are adopted should be clear and easy to 
follow. 

The Board was mindful that a number of constituencies would be affected 
by the Board's decision on the proposed IOLTA revisions: members of the D.C. 
Bar who would be subject to the IOL TA rules; the clients of D.C. lawyers whose 
money and property the ethics rules protect; the legal services community of the 
District (who would be the beneficiaries of any increased revenue that results 
from changes in the IOLTA rules); and other jurisdictions, particularly Virginia 
and Maryland (and their respective legal communities.). 

The Board considered the following questions to keep the VarIOUS 

constituencies in mind when considering the proposals: 

(1) Does the language of the proposed rule and its requirements provide 
sufficient clarity to Bar members to help them comply with the rule and to help 
them avoid an inadvertent violation of the rule (thus avoiding interaction with the 
disciplinary system)? 

(2) Would the proposed rule subject client money to increased risk, which 
undermines the fundamental purpose of the safekeeping of property ethics rules? 

(3) Would the language of the proposed rule potentially cause Maryland 
and Virginia to adopt new IOLTA rules to counter the District's IOLTA rules? 
The Bar recognizes that its decisions - particularly proposed changes to the ethics 
rules -- are in part subject to external reactions and the cooperation of other 
jurisdictions in the clear application of the rules in practice. 

(4) Will the proposed rule benefit the Bar Foundation and the District's 
legal service providers by increasing IOL TA participation, interest revenue, 
and/or available interest rates? 

After thorough discussion by the Board and the invited representatives at 
the July 21 Board meeting, the Board of Governors decisively approved the 
proposal that included the "licensed and principally practices" approach to an 
exception from the D.C. IOLTA program for members with multijurisdictional 
practices. 

On September 8, 2009, the Board of Governors once again considered the 
IOLTA issues. Invited representatives from the Bar Foundation and the OBC and 
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the BPR also attended the September 8 meeting. At the meeting, the Board 
approved specific language in the proposed amendments. The specific language, 
in a new Comment [4] to Rule l.I5Cb), is intended to provide guidance when a 
lawyer must make a good faith determination of the jurisdiction in which the 
lawyer principally practices in order to determine whether he or she falls within 
the exception of the D.C. 10LTA program. 

The Bar Foundation's IOLTA Certification and Monitoring Proposals 

On September 8, the Board also voted to reserve the transmittal of 
proposed amendments about an ancillary issue - the monitoring of D.C. lawyers' 
participation in the DC 10LTA program -- pending the outcome of further study 
by the Bar's Regulations/RuieslBoard Procedures Committee. Although the Bar is 
not forwarding a monitoring proposal to the Court at this time, we are providing a 
brief background about the evolution of the 10L T A monitoring proposal and the 
10 L T A certification proposal that preceded it. 

The Bar Foundation's 10LTA Certification Proposal 

The Bar Foundation's 2007 proposal to the Bar included an amendment to 
the Rules in which lawyers would be required to advise the Bar Foundation of the 
opening and closing of D.C. 10LT A accounts, and report and periodically certify 
to the Bar Foundation compliance with, or exemption from, the 10LTA 
requirements. 14 Non-compliance with the certification requirement would have 
been treated as a disciplinary violation. The Rules Review Committee's February 
5,2009, proposed revisions left untouched this proposal of the Bar Foundationl5 

In their written comments the BPR and the aBC stated that non­
compliance with a certification requirement should not subject a member to 
disciplinary suspension because a member's failure to do so does not directly 
implicate the public interest. 16 Additionally, they commented that enforcing a 
certification requirement would divert the resources of the Office of Bar Counsel 
from prosecuting serious and contested disciplinary cases. Instead, they 

14 The Bar Foundation believed that gathering and tracking information about Bar members' 
IOLT A accounts would help to increase its interest revenue. 

IS Because the Committee was not asked to consider the specific "form and manner" of this 
requirement, it did not analyze this part of the Foundation's proposal and did not take a position 
on it. 

16 The BPR and the OBC concurred with the Committee's other IOLTA recommendations. 
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recommended that enforcement of the IOLTA provisions be through 
administrative suspensions. 

Considered analysis of certification was performed by Bar headquarters 
staff. Ultimately, it was concluded that certification would be unduly 
administratively burdensome and expensive, with no assurance that imposing 
such a requirement would produce more revenue for the Foundation or, if more 
revenue, enough additional revenue to offset the costs of administering a 
certification program. In' addition, the Bm- staff concurred with the views 
expressed by the BPR and the OBC in their written comments that non­
compliance with a certification requirement should not be subject to disciplinary 
suspension. Contrary to the alternative suggested by the BPR and OBC, however, 
Bar headquarters staff also took the position that non-compliance with a 
certification requirement should not result in administrative suspension, i.e., the 
loss of one's license to practice law, under D.C. Bar Rule II or any other Bar rule. 
Because the certification proposal was withdrawn as described below, however, it 
appears that this issue is moot. 17 

Monitoring of Bar Members' IOLTA Accounts by the Bar 
Foundation 

At the June 9, 2009, Board of Governors meeting, the Bar Foundation 
withdrew its proposal for disciplinary enforcement of a certification and reporting 
requirement. As a result, the Board did not consider this proposal. Instead, the 
Foundation proposed a provision in a comment to Rule 1.15 and Section 20(h) of 
Rule XI that would provide notice to Bar members that the Bar Foundation may 
monitor members' participation in the D.C. IOLTA program. On July 21, the 
Board approved in principle provisions that would provide notice to Bar members 
that the Bar Foundation may monitor Bar members' participation in the IOLTA 
program. At the meeting, Elizabeth Branda, Executive Attorney of the BPR, 
asked that the BPR have the opportunity to review and comment on any 
monitoring proposals, because ofconcerns about disciplinary implications. 

17 Typically, the non-disciplinary parts of the Bar have had responsibility for handling matters 
where non-disciplinary enforcement is appropriate. 

Although the BPR recommended administrative suspension for non-compliance with a 
certification requirement, the BPR did not consider the option of no suspension because that 
question was not before it when it reviewed the Rules Review Committee's report. 
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BPR Comments of July 30, 2009, on Proposed Provisions for 
Monitoring IOLTA Accounts by the Bar Foundation 

On July 30, the BPR submitted written comments about the proposed 
monitoring provisions. In its comments, the BPR raised several questions and 
concerns: (1) Whether the monitoring provisions are necessary given that the Bar 
Foundation currently conducts monitoring activities; (2) If the proposed 
provisions are. intended to increase the authority of the Bar Foundation, the 
additional ctctivities that would be authorized need to be identified; and (3) 
Whether placement of the authority of the Bar Foundation to conduct monitoring 
activities in Rule XI would suggest that the Bar Foundation plays a role in the 
disciplinary process. The BPR recommended the creation ofa separate new D.C. 
Bar Rule to address the role of the Bar Foundation in the IOLTA program. 

At its September 8 meeting, the Board of Governors reconsidered the 
proposed monitoring provisions. After thorough discussion by the Board and 
invited representatives, the Board voted to reserve the proposed monitoring 
language for clarification. The Board will direct the Bar's 
RegulationslRuleslBoard Procedures Committee to study the implications of the 
issues raised by BPR and, based on the results of that study, will forward 
recommendations on IOLT A monitoring to the Court at a later time. 

To make a recommendation, the Board will be seeking clarity on what a 
monitoring plan would entail and what would be its implications for members in a 
mandatory IOLTA program as compared to the current voluntary program. Other 
relevant issues such as the applicability of the Bar's policies on membership 
records and IT policies and procedures will also need to be addressed. 

The Bar respectfully asks that the Court consider the attached proposed 
10L T A rules. Because monitoring of 10L T A accounts by the Bar Foundation is 
not anticipated to begin until at least the third year after implementation of the 
revised IOLT A rules, and is ancillary to the proposed revisions on mandatory 
IOLTA and IOLTA interest rate comparability, the Bar believes that the Court 
should not delay adopting provisions that would authorize the implementation of 
mandatory IOLTA, which would greatly assist the important work of the Bar 
Foundation. Indeed, assuming that the Court changes the IOLTA rules, the 
immediate focus for implementation would be on education. The Bar plans to 
work with the Bar Foundation to conduct an intensive member education 
campaign to provide notice to Bar members about the new IOLTA rules and how 
to comply with them. 
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Timing of Implementation of IOLTA Rules 

The Bar also respectfully asks that the Court delay the effective date of the 
changes to the IOLT A rules, if any, for at least four months after the date of the 
Court's adoption of the rules. The delay will allow the Bar to begin the process of 
notifying members about the rules changes; implement a member education 
program similar to the one conducted in 2006-07 in response to the substantial 
changes to the Rules of Professional Conduct; and work with the Bar Foundation 
in educating area banks about the rules changes. Because the Bar has found it 
helpful for the education of our members. the Bar also respectfully asks that the 
Court publish any rules changes in a red-lined version, in addition to a clean 
version. 

Please let me know if you or other members of the Court have any 
questions or require anything further. I can be reached at (202) 380-6200 or by e­
mail at keenankim80@gmail.com. 

Enclosures 

cc: Board ofGovernors 
W. Mark Smith, Esq., President, D.C. Bar Foundation 

Katherine L. Garrett, Esq., Executive Director, D.C. Bar Foundation 

Members, Rules ofProfessional Conduct Review Committee 

Charles J. Willoughby, Esq. 

Katherine A. Mazzaferri, Esq. 

Cynthia D. Hill, Esq. 

Carla J. Freudenburg, Esq. 

Hope C. Todd, Esq. 
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MEMORANDUM 


TO: Board of Governors 

FROM: HopeC. Todd 
Assistant Director for Legal Ethics 

RE: History of the Existing D.C. Trust Account and IOLTA Rules 
And Context for the Proposed Amendments 

Date: July 9, 2009 

I. IntroduCtion 

Today, a D.C. Bar member who receives client money or the money of a third person 
must consider and understand THREE separate Rules to be fully compliant with the 
ethical mandates of this jurisdiction: 

1) D.C. Rule of Professional Conduct 1.15; 

2) D.C. Rule ofProfessional Conduct 1.19; and 

3) Appendix B (Rule X of the Court Rules Governing the Bar).! 


This memorandum provides a history of the development of these rules. It also provides a 
framework to understand how the Rules of Professional Conduct Review Committee 
("Rules Review Committee") and the D.C. Bar Foundation have developed and arrived at 
their respective proposed amendments to the Rules Governing the Interest on Lawyer 
Trust Accounts (lOLTA). The history and framework provide a context in which to 
understand how the different proposed amendments to the IOLTA rules may affect some 
Bar members. 

Although some provisions of the rules discussed below govern lawyer behavior related to 
other property (not money), disputed property, and other conduct, this memo focuses only 
on the provisions of the relevant rules related to maintaining Trust Accounts and IOLTA 
Accounts, a particular type ofTrust Account. 

II. History of D.C. Rule 1.15 - Safekeeping Property - and Appendix B ­
Interest on Lawyers' Trust Accounts Program 


From the early 1970s to 1985 the only ethics rule pertaining to client funds existed under 
the D.C. Code of Professional Responsibility. DR 9-103(a) (the predecessor to D.C. Rule 
1.15) provided in pertinent part that: 

) Rule X is the Rules of Professional Conduct. 



"All funds of a client paid to the lawyer .... shall be deposited in one or more 
identifiable bank accounts maintained in the state in which the law office is situated and 
no funds belonging to the lawyer ... shall be deposited therein." 

This rule served both to protect the client's money and to avoid the appearance of 
impropriety.2 

In 1985, the District of Columbia Court of Appeals adopted Appendix B to allow a 
lawyer or law firm to hold client fonds that are nominal in amount, or are to be held for a 
short period of time, in a single pooled client trust account, commonly known as an 
10LTA account ("Interest on Lawyers Trust Account"). The interest revenue produced 
by such an account, which would amount to a small sum for each individual client, would 
be distributed to the D.C. Bar Foundation, which in turn distributes a predominant 
amount of the interest revenue collected to legal services providers serving low income 
individuals in the District of Columbia. Simultaneously, the Court added paragraph (c) to 
DR 9-103 that provided that nothing in DR 9-103 would preclude a lawyer from holding 
client funds consistent with Appendix B and the 10L t A Program. . 

Appendix B allows a lawyer to "opt out" of placing IOLT A eligible funds into a D.C. 
10LTA account if the lawyer otherwise properly holds the funds separately from the 
lawyer's own property. To "opt out" of the D.C. IOLTA requirements, the lawyer must 
make a one-time filing with the District of Columbia Court of Appeals.3 

Effective January 1991, the Court of Appeals replaced the D.C. Code of Professional 
Responsibility with the D.C. Rules of Professional Conduct. D.C. Rule 1.15 replaced DR 
9-103 and became the rule governing the safekeeping of client property.4 Specifically, 
D.C. Rule 1.I5(e) continued to track the language of former D.C. Code DR 9-I03(c), 
which permitted lawyers to hold eligible funds in 10LTA accounts pursuant to Appendix 
B. 

However, although DR 9-103(a) (cited above), and the ABA Model Rule 1.15 provided 
that "funds should be kept in a separate account maintained in the state where the 
lawyer's office is situated ... ", the Jordan Committee did not recommend this language in 
1.15(a). Instead, ''the [Jordan] Committee modified paragraph (a) to require that client 

2 See E.C. 9-5. At that time, the ABA Model Code contained a requirement that any client account be 
labeled as "Client's Funds Account" or "Trust Funds Account" or similar words, but the requirement did 
not exist in the D.C. rule. 

3 Although Appendix B appears to allow a lawyer to opt out of the IOLTA program only in the month of 
March, the Rules Review Committee understands that since the adoption of the IOL T A program in 1985, 
there has been no systematic retention of filings of attorneys "opting out" of the IOLTA program. 

4 The ABA adopted the ABA Model Rules replacing the ABA Model Code in 1982. Shortly thereafter, the 
D.C. Bar began an intensive review of the D.C. Code and comparison to the ABA Model Rules and 
ultimately, through a committee chaired by Robert Jordan, recommended to the D.C. Bar Board of 
Governors adoption of the D.C. Rules. The Rules were in fact adopted by the Court of Appeals to be 
effective in January 1991. 
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funds be kept in financial institutions which are authorized to do business in the District 
of Columbia and which are members of the FDIC, the FSLIC, or successor agencies." 
There was no overt public policy reason for the Jordan Committee's divergence from the 
ABA's Model Rule; rather, the only reason for this particular change was a drafting 
decision to make the language of D.C. Rule LIS consistent with the existing language of 
Appendix B. 

This different approach is relevant to the debate because as explained in more detail 
below, the initial suggestion of the Rules Review Committee in resolving potential multi­
jurisdictional conflicts in trust account rules was to recommend that the Bar Foundation's 
proposed mandatory IOLTA rule be limited to those lawyers with offices located in the 
District of Columbia. Such a construction is consistent with the general trust rules that 
have existed and continue to exist in the ABA Model Rule, which many other 
jurisdictions, including Virginia, have adopted. 

With the exception of amendments to Rule 1.1S(d) in 1998 dealing with how a lawyer 
may treat advances in unearned fees and expenses, the requirements of D.C. Rule LIS 
have remained essentially the same since 1991. 

III. History of Rule 1.19 - Trust Account Overdraft Notification 

D.C. Rule 1.19 is unique to the District of Columbia and has no counterpart in the ABA 
Model Rules. It was added to the D.C. Rules of Professional Conduct in April 1992 
based on recommendations of the Board of Governors arid the Board on Professional 
Responsibility.5 

Unless a specific exception applies, Rules 1.19(a) and (b) require that all trust funds6 be 
placed in an account maintained only in banking institutions ap~roved by the Board on 
Professional Responsibility ("D.C. Bar Approved Depositories"). Such institutions have 
agreed to report promptly any overdraft notifications on attorney trust accounts to the 
Office of Bar Counsel, and to respond promptly to any subpoenas from the Office of Bar 
Counsel seeking such account records.8 Additionally, 1.19(a) provides for specific 
labeling of Trust accounts and Rule 1.19( c) through 1.19(f) sets forth the obligations of 
banks that agree to become approved depositories. 

5 It was adopted as Rule 1.17 and later renumbered to be Rule 1.19, effective Feb 1,2007. 

6 Generally, this includes all fee advances (unless the client otherwise gives informed consent pursuant to 
Rule 1.15[ d]). settlement proceeds, and any other funds belonging to a client or to a third party. 

7 Opening a Trust account in a branch office of an approved depository in another juriSdiction is perfectly 
acceptable under the Rules. 

8 See Rules 1.19(b) and (c). 
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A. 	Rule 1.19 and Members who Practice Outside of the District 

The most interesting and potentially confusing aspect of Rule 1.19 resides in Rule 
1.19(b). Rule 1.19(b) provides direction to lawyers who "practice outside the District of 
Columbia." The existing Rule operates similarly to a long-arm statute in that it states that 
if a lawyer is a member of the D.C. Bar and practices law outside the District of 
Columbia, "D.C. Bar Approved Depositories" shall be used for deposits of trust funds 
that are related to the District ofColumbia under any of these three categories: 

1) Trust funds received by the lawyer in the District of Columbia; 
2) Trust funds received by the lawyer from, or for the benefit of, parties or persons 

located in the District of Columbia; and/or 
3) Trust funds received by the lawyer that arise from transactioIfs negotiated or 

consummated in the District of Columbia. 

One area ofconfusion is the intersection ofRule l.l9(b) with Appendix B. Simply put, if 
a D.C. lawyer has opted out of the D.C. IOL T A program, Rule 1.19(b) operates 
independently from Appendix B. If a D.C. lawyer has NOT opted out of the D.C. 
IOLTA program, the two rules must be read and analyzed together. 

A. 	WHEN AN OUT OF STATE D.C. LAWYER HAS OPTED OUT OF 
THE D.C. IOLTA PROGRAM 

When a D.C. lawyer who practices outside of the District ofColumbia9 and has opted out 
of the D.C. IOLTA program receives D.C.-related money (as defined by Rule 1.19(b)), 
the lawyer may place those funds in any out of state trust account as long as that account 
is maintained in a branch office ofa D.C. Approved Depository. 10 

For example, a D.C. lawyer who practices in Virginia and who has opted out of the D.C. 
IOLTA program is pennitted to hold D.C.-related money in a Virginia trust account -­
which is not required to be an IOLTA account -- in a Virginia branch office of Bank of 
America (because this bank is a D.C. approved depository). 

Anecdotally, this is how many smaller firm/solo lawyers who principally practice in 
Maryland and Virginia operate today. These lawyers place trust funds that are related to 
D.C. clients or D.C. transactions in their home state's Trust Account (many of which are 
Maryland or Virginia IOLTA accounts). Again, these accounts must all be in branch 
offices of D.C. Approved Depositories (e.g., Bank of America, Wachovia, SunTrust, 
PNC). There are, of course, also multi-state lawyers who maintain two or more IOL TA 

9 The Rule applies to any lawyer who "is a member of the D.C. Bar and practices law outside of the 
District of Columbia." Thus, on its face, the rule applies to all D.C. multi-jurisdictional members 
regardless ofwhere they principally practice. 

10 A complete list of D.C. Approved Depositories can be found at 
http://www.dcbar .org/for .,..lawyers/ethicsl discipline/board _ on -professionatresponsibility /banks. cfm 
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accounts and place D.C. client money in the D.C. IOLTA account, and the Maryland and 
Virginia client money in the Maryland and Virginia IOLTA accounts, respectively. 

B.WHEN AN OUT OF STATE D.C. LAWYER PARTICIPATES IN 
THE D.C. IOLTA PROGRAM 

When an out-of-state D.C. lawyer has NOT opted out of the D.C. IOL TA Program, all 
money that is nominal in amount or to be held for a short duration of time AND is subject 
to 1.19(b) must be held in a D.C. IOL T A Account at an approved D.C. Bar Approved 
depository. 

For example, a D ..C. lawyer who practices in Virginia and who has !!!!1.opted out of the 
D.C. IOL TA program must hold D.C:-related money in a D.C. IOL T A account. The 
IOL TA account could, however, be located in a Virginia branch office of Bank of 
America (because this bank is a D.C. approved depository). 

The Bar Foundation's initial proposal of November 2007 would have made this latter 
example the rule for all IOLTA eligible client funds that are subject to Rule LI9(b). 

IV. 2007 Amendments to the Rules of Professional Conduct 

On August 1, 2006, the Court of Appeals amended the D.C. Rules effective February 1, 
2007. These amendments were largely based on the work and recommendations of the 
D.C. Bar's Rules Review Committee. The Rules Review Committee focused its review 
of the rules on the changes to the ABA Model Rules as recommended by the ABA Ethics 
2000 Commission and the ABA Corporate Responsibility Task Force. 

Because the ABA did not significantly amend Model Rule 1.15, and because there is no 
counterpart in the ABA Model Rules to D.C. Rule 1.19 or Appendix B, the Rules Review 
Committee did not revisit the structure, language or content of Rules 1.15, 1.19, or 
Appendix B. II 

V. The Bar Foundation Study Committee 

In November 2007, after a 14 month study process, the Bar Foundation proposed 
revisions to the existing D.C. Rules Governing IOL T A with the primary purpose of 
increasing interest revenue derived from D.C. IOLTA accounts. The Bar Foundation!s 
proposed revisions would effect two principal changes: (1) all D.C. Bar members who 
receive "IOLTA eligible funds" must place those funds in a D.C. IOLTA account (thus, 
the existing voluntary "opt out" program would become mandatory); and (2) for a 
banking institution to qualify as an "Approved Depository" -- an institution where 

Il Language suggested by the Office of Bar Counsel was added to a few Comments to Rule LI5, as was a 
sentence to 1.15(e) explicitly incorporating Appendix B into the rule although the incorporation was 
already implied in the former rule. 
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lawyers are allowed to open and maintain client trust accounts -- the bank must agree to 
provide certain interest rates on IOLTA Accounts (rate comparability).12 

To achieve these changes, the Foundation in large part superimposed the revised 
mandatory IOLTA requirements for lawyers and banks on and within the morass of 
existing D.C. rules governing Trust Accounts, including Rule 1.15, 1.19 and Appendix B 
(although at the urging of the Office of Bar Counsel, Appendix B was to be renumbered 
as Rule 1.20, so that lawyers would have clear notice that the rule existed). 

VI. The Rules Review Committee 

From _th~ outset, the Rules Review Committee has supported and continues to support the 
Bar Foundation's goals of increasing IOLTA interest revenue by (1) making the IOLTA 
Program mandatory for members of the D.C. Bar; and (2) adopting rate comparability 
provisions for approved depositories. Upon consideration of the Bar Foundation's 
specific proposed revisions of November 2007, however, the Committee concluded that 
the territorial reach ofthe proposed rules was overbroad. 

Specifically, the Committee was concerned that the reach of the Foundation's proposed 
rules could present conflict issues for multi-state practitioners because of conflicting or 
inconsistent trust account requirements in other jurisdictions. A second concern was that 
the language and placement of the existing trust account rules, including the IOLTA 
Rules, were confusing. One goal of the Committee was to provide greater clarity to the 
trust rules. 

A final concern was that the broad reach of a mandatory IOLTA rule, superimposed on 
existing Rule 1.19(b), was likely to increase both administrative burdens and the risk for 
trust account errors (a serious ethical violation). This increased burden and risk was 
likely to fall disproportionally on solo and small firm lawyers who principally practice 
outside of the District of Columbia, by requiring such lawyers who might only have a few 
D.C. matters to open and maintain separate Trust accounts in addition to existing 
operating and home state Trust accounts. 

Below is a summary of some of the issues and potential solutions discussed by the Rules 
Review Committee and the Bar Foundation over the past 18 months. Sections VII and 
VIn describe the current proposals of the Rules Review Committee and the Bar 
Foundation, respectively, that are before the Board of Governors for its consideration. 

A. "WHERE THE LAWYER'S OFFICE IS LOCATED" OPTION 

12 Historically, banks have paid very low interest on IOLT A accounts. A bank voluntarily participates in 
the IOLT A Program when it chooses to become a depository for attorney trust accounts and is approved by 
the Board on Professional Responsibility. At least 39 states now have a comprehensive/mandatory IOLTA 
program, and at least 23 states have adopted some form ofrate comparability for IOLTA accounts. 
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In trying to remedy the perceived overreaching of 1.19{b), the Committee's initial 
suggestion, in April 2008,1 was to limit the reach of the Rille to those D.C. lawyers who 
have offices physically located in the District (to include P.O. boxes). This proposal was 
consistent with both the ABA Model Rule and the former D.C. Code provision, and is 
consistent with those rules of those jurisdictions who have adopted Model Rule 1.15. 

However, the Bar Foundation expressed that a "where your office is located" test would 
fail to capture too many IOL T A funds from lawyers whose physical offices were located 
in other jurisdictions (particularly in Maryland and Virginia) but who nevertheless 
conducted a substantial amount, maybe even the majority, of their legal business in the 
District and for D.C. clients. 

B. COMPROMISE PROPOSAL: CONTRARY MANDATES· OF 
THE JURISDICTION IN WHICH A LAWYER PRINCIPALLY 
PRACTICES 

The Rules Review Committee and the Bar Foundation worked together to develop a rule 
that would address the primary concerns of both groups. The result was a rule that would 
apply to all D.C. Bar members -but would exempt a multijurisdictional lawyer who was 
subject to contrary rules in a jurisdiction in which that lawyer principally practiced. 

The thrust of the "contrary mandates" language was that if the rules of the jurisdiction in 
which the lawyer principally practiced required particular funds to be placed in that 
jurisdiction's IOLTA account, the lawyer would be exempt from the D.C. IOLTA Rules. 

Both groups agreed to improved clarity of drafting. The Committee proposed a single 
rule governing all ethical obligations ofD.C. lawyers relating to the safekeeping of client 
property. The Committee therefore revised Rule 1.15, and deleted both Rule 1.19 and 
Appendix B, moving those provisions that related solely to banking institutions, such as 
overdraft notification requirements and rate comparability, to a new proposed Section 20 
of Rule XI and moving all remaining relevant provisions that apply to lawyers into 
revised Rule 1.15. 

This version of revised Rule 1.15 and Section 20 Rille XI was submitted to the Board of 
Governors in February 5, 2009. The Bar then published these revised rules for a public 
comment period from February 11,2009 to April 6, 2009. 

VII. Public Comments (and Unintended Consequences) 

As noted above, in its proposal of February 5, 2009, the Rules Review Committee 
proposed that Rule 1.15 mandate participation in the District of Columbia's IOLTA 
Program by all active D.C. Bar members, regardless of where the lawyer principally 

13 Through representatives, the Committee and the Bar Foundation held many informal meetings to try to 
understand each others' concerns and to work to achieve a unified proposal. This memo summarizes these 
discussions not as "official positions" of either group, but so that the Board can get a sense of the debate 
and issues discussed. 

7 




practices, except when the lawyer is required by any tribunal, or by a foreign jurisdiction 
in which that lawyer principally practices, to follow a contrary rule about particular trust 
accounts. This would have included the requirements ofa foreign jurisdiction's IOLTA 
Program where the lawyer is voluntarily participating either by failing to "opt out" or by 
affinnatively "opting in." To the extent that Rule 1.15 did not resolve a multi­
jurisdictional conflict, the general conflict of laws provisions of Rule 8.5 would govern. 

The Bar received written comments submitted by the Maryland State Bar Association, 
the Bar Association of Montgomery County, and the Maryland Legal Services 
Corporation. The primary concern expressed by the Maryland organizations was that 
Maryland, while a mandatory IOL T A jurisdiction, long has exempted from the Maryland 
IOLTA rules Maryland lawyers who certify that they are participating.in any 
jurisdiction's IOLTA program. The Maryland co:mitlentators contended that in the 
absence of a "contrary mandate" in Maryland, many MarylandlDistrict lawyers will 
abandon Maryland IOLTA accounts for D.C. IOLTA accounts. The Maryland 
organizations recommended that the District adopt Maryland's approach of exempting 
lawyers who certify that they are participating in any state's IOL TA program. 

The Bar also received a joint comment from the Legal Services Corporation of Virginia 
and the Virginia State Bar. Virginia'S primary concern was that its voluntary IOLTA 
program will never pose a contrary mandate. (This was not the intent of the Rules 
Review Committee but more likely the reflection of confusion in interpreting the 
"contrary mandate" language in the Committee's original proposal.) Indeed, the Virginia 
comment posed several questions that evidenced that the language as proposed did not 
clearly identify when multijurisdictionallawyers would be subject to the D.C. rule and 
when they would be exempt. The Virginia commentators recommended that the District 
adopt Maryland's broad exemption. 

YIn. Rules Review Committee's Revised Proposal 

Upon further reflection, the Rules Review Committee concluded that the "contrary 
mandates" language was, in fact, confusing and did not achieve the clarity that the 
Committee hoped would be achieved. The Committee also took seriously the concerns 
expressed by Virginia and Maryland and revised its recommendation. Specifically, the 
Committee recommends language that requires each D.C. Bar member to participate in 
the D.C. IOLTA program but exempts the member from D.C. IOLTA if the member is 
fully participating in an IOL T A program in the jurisdiction where the member is licensed 
and principally practices. (Lawyers are also exempt if they are following the contrary 
mandates ofa tribunal about deposits that are subject to that tribunal's oversight). 14 

14 The Committee also recommends that the exceptions in Rule 1.15(b) apply to all attorney trust funds, 
including those held in non-IOLTA accounts. Thus, if the lawyer principally practices in a foreign 
jurisdiction in which the lawyer is also licensed, and the lawyer maintains trust accounts compliant with 
that foreign jurisdiction'S trust accounting rules, the lawyer may deposit trust funds to an approved 
depository or to a banking institution acceptable to that foreign jurisdiction. This recommendation 
remedies an unintended gap in the originally proposed rule. 
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The Committee recognizes that under its proposal, there likely will be some IOLTA 
revenue generated from District clients or District transactions that is deposited in another 
jurisdiction's IOLTA account, but the amount of that revenue is unquantifiable and the 
Committee believes that its approach is clearer and more straightforward than the 
approach recommended by the Bar Foundation. Indeed, Maryland's position is that 
under Maryland's current IOLTA exemption, some IOLTA revenue from Maryland's 
clients and transactions is today going to D.C.'s IOLTA program. Under the 
Committee's revised proposal, lawyers who are licensed in both the District and 
Maryland but who principally practice in Maryland will be allowed to choose which 
IOLTA program they wish to participate in, an option that is available to those lawyers 
under the existing Maryland and District of Columbia rules. Additionally, because 
Virginia retains an opt-out IOLTA program, those D.C. Bar members who principally 
practice and are licensed in Virginia, but have opted out of Virginia's IOLTA Program, 
will now be subject to D.C. IOLTA rules, unless or until those lawyers affirmatively 
choose to opt into Virginia's program. 

The Rules Review Committee's revised proposed 1.1S(b) is as follows: 

Rule 1.15-Safekeeping Property 

(b) All trust funds shall be deposited with an "approved depository" 
as that term is defined in Rule XI of the Rules Governing the District 
of Columbia Bar. Trust funds that are nominal in amount or expected 
to be held for a short period of time, and as such would not be 
expected to earn income for a client or third-party in excess of the 
costs incurred to secure such income, shall be held at an approved 
depository and in compliance with the District of Columbia's Interest 
on Lawyers Trust Account (DC IOLTA) program. The title on each 
DC IOLTA account shall include the name of the lawyer or law firm 
that controls the account, as well as "DC IOLTA Account" or 
"IOLTA Account." The title on all other trust accounts shall include 
the name of the lawyer or law firm that controls the account, as well 
as "Trust Account" or "Escrow Account." The requirements of this 
paragraph (b) shall not apply when a lawyer is otherwise compliant with 
the contrary mandates ofa tribunal; or when the lawyer is participating 
in, and compliant with, the trust accounting rules and the IOLTA 
program of the jurisdiction in which the lawyer is licensed and 
principally practices. (Italics added.) 

IX. Revised Bar Foundation Proposal 

The Foundation contends that the Rules Review Committee's amended proposal creates 
an overly broad exemption for lawyers who are licensed and principally practice in 
another jurisdiction. Specifically, the Foundation believes that there are significant 
numbers of D.C. Bar members who are also licensed in Virginia or Maryland and who, 
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while principally practicing in Virginia or Maryland, nevertheless represent District 
clients or handle District transactions that potentially generate a significant amount of 
10LTA interest revenue. 

The Foundation reconunends keeping the "contrary mandates" language of the February 
5, 2009 proposal, but adding further clarification in the Conunents that if a multi­
jurisdictional lawyer obtained the client funds as a result of a D.C. lawyer's "out of state 
license," the lawyer would not be subject to the D.C. rule for those particular funds. 

The Bar Foundation's revised proposed 1.15(b) is as follows: 

(b) All trust funds shall be deposited with an "approved depository" 
as that term is defined in Rule XI of the Rules Governing the District 
of Columbia Bar. Trust funds that are nominal in amount or expected 
to be held for a short period of time, and as such would not be 
expected to earn income for a client or third-party in excess of the 
costs incurred to secure such income, shall be held at an approved 
depository and in compliance with the District of Columbia's Interest 
on Lawyers Tmst Account (DC IOLTA) program. The title on each 
DC IOL T A account shall include the name of the lawyer or law firm 
that controls the account, as well as "DC IOLT A Account" or 
"IOLTA Account." The title on all other trust accounts shall include 
the name of the lawyer or law firm that controls the account, as well 
as "Trust Account" or "Escrow Account." The requirements of this 
paragraph (b) shall not apply when a lawyer is otherwise compliant with 
the contrary mandates of a tribunal or the jurisdiction in which the 
lawyer is licensed and principally practices. (Italics added.) 

The Bar Foundation's revised proposed Comment [3] provides in pertinent part: 

By way of example, paragraph (b) is intended to exempt, because 
subject to a contrary mandate, IOL TA-eligible client funds received 
by an attorney licensed in Maryland as a result of his or her 
Marylan~ license, and, for attorneys opting to participate in 
Virginia's IOL T A program, IOLTA-eligible funds of clients located in 
Virginia or from a transaction arising in Virginia. 

The Rules Review Committee is concerned that little clarification is provided by such a 
conunent, as it can be difficult for a lawyer to conclude on which license particular funds 
may have been generated. 
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Red-line Proposed Rule L 15 
September 2009 

Rule 1.15-Safekeeping Property 

(a) A lawyer shall hold property ofclients or third persons that is in the lawyer's 
possession in connection with a representation separate from the lawyer's own 
property. Funds of clients or third persons that are in the lawyer's possession (trust 
funds) shall be kept in one or more trust accounts maintained in accordance with 
para!ifaph (b). sfiall be kept ia a separate account maintained iR a finaacial 
institutioa which is authorized by federal, District of Columbia, or state law to do 
busiaess in $e jurisdiction where the account is maintaiaed aad 'lAuch is a member 
of the federal Deposit InsHfance Corporation, or the Federal Savings aad Loan 
InsUf'aace Corporation, or successor agencies. Other property shall be identified as 
such and appropriately safeguarded!.; provided, however, that funds need not be held 
in aa account in a fiaanoial institutioa if such funds (1) are permitted to be held 
else>Nhere or in a different manner by law or court order, or (2) are held by a lavi)'er 
under an escrow or similar agreeraent in oOflFlectioa 'with a oommercial transaction. 
Complete records of such account funds and other property shall be kept by the 
lawyer and shall be preserved for a period of five years after termination of the 
representation. 

(b) All trust funds shall be deposited with an "approved depository" as that term is 
defined in Rule XI of the Rules Governing the District of Columbia Bar. Trust funds 
that are nominal in amount or expected to be held for a short period of time, and as 
such would not be expected to earn income for a client or third-party in excess of the 
costs incurred to secure such income, shall be held at an approved depository and in 
compliance with the District of Columbia's Interest on Lawyers Trust Account (DC 
IOL T A) program. The title on each DC JOLT A account shall include the name of 
the lawyer or law firm that controls the account, as well as "DC laLT A Account" or 
"IaLTA Account." The title on all other trust accounts shall include the name of the 
lawyer or law firm that controls the account, as well as "Trust Account" or "Escrow 
Account." The requirements of this paragraph (b) shall not apply when a lawyer is 
otherwise compliant with the contrary mandates of a tribunal; or when the lawyer is 
participating in, and compliant with, the trust accounting rules and the laLTA 
program of the jurisdiction in which the lawyer is licensed and principally practices. 

(c) fb) Upon receiving funds or other property in which a client or third person has an 
interest, a lawyer shall promptly notify the client or third person. Except as stated in 
this rule or otherwise permitted by law or by agreement with the client, a lawyer 
shall promptly deliver to the client or third person any funds or other property that 
the client or third person is entitled to receive and, upon request by the client or third 
person, shall promptly render a full accounting regarding such property, subject to 
Rule 1.6. 



(d) te1 When in the course of representation a lawyer is in possession ofproperty in 
which interests are claimed by the lawyer and another person, or by two or more 
persons to each of whom the lawyer may have an obligation, the property shall be 
kept separate by the lawyer until there is an accounting and severance of interests in 
the property. If a dispute arises concerning the respective interests among persons 
claiming an interest in such property, the undisputed portion shall be distributed and 
the portion in dispute shall be kept separate by the lawyer until the dispute is 
resolved. Any funds in dispute shall be deposited in a separate account meeting the 
requirements ofparagraph (a) and (b). 

(e) (at Advances ofunearned fees and unincurred costs shall be treated as property of 
the client pursuant to paragraph (a) until earned or incurred unless the client gives 
informed consent to a different arrangement. Regardless ofwhether such consent is 
provided, Rule 1.16( d) applies to require the return to the client of any unearned 
portion ofadvanced legal fees and unincurred costs at the termination of the 
lawyer's services in accordance with Rule 1.16(d). 

(e) Nothing in this rule shall prohibit a lawyer or la'll firm from plooing elients' funds 
whieh are nominal in ammmt or to be held for a short period of time in one or more 
interest bearing ooeounts fer the benefit of the eharitable purposes of a eourt approved 
"Intefest on Lawyers Tmst Aeemmt (IOLTA,)" program. The IOLTA program mles are 
set forth in AppendiJ( to Rule X of the Court's Rttles Gov:eming the Bar of the Distriet 
of Col\:UIlbia, and are hereby ineorporated into these rules. 

(f) 	Nothing in this rule shall prohibit a lawyer from placing a small amount of the 

lawyer's funds into a trust account for the sole purpose ofdefraying bank charges 

that may be made against that account. 


Comment 

[1] A lawyer should hold property of others with the care required of a 
professional fiduciary. Securities should be kept in a safe deposit box, except when some 
other form ofsafekeeping is warranted by special circumstances. All property that is the 
property of clients or third persons should be kept separate from the lawyer's business 
and personal property and, if monies, in one or more trust accounts maintained with 
fmancial institutions meeting the requirements of this rule. pamgraph (a). Separate trust 
ooeounts may be \varranted 'liMn administering estate monies or ooting in similar 
fidueiary eapacities. This rule, among other things, sets forth the longstanding 
prohibitions of the misappropriation ofentrusted funds and the commingling of entrusted 
funds with the lawyer's property. This rule also requires that a lawyer safeguard "other 
property" of clients, which may include client files. For guidance concerning the 
disposition of closed client files, see D.C. Bar Legal Ethics Committee Opinion No. 283. 

[2] Paragraph (a) concerns trust funds arising from "a representation." The 
obligations ofa lawyer under this rule are independent of those arising from activity other 



than rendering legal services. For example, a lawyer who serves as an escrow agent is 
governed by the applicable law relating to fiduciaries even though the lawyer does not 
render legal services in the transaction. Separate trust accounts may be warranted when 
administering estate monies or acting in similar fiduciary capacities. 

[3] The District ofColl:HDeia Court ofAppeals has promtilgated specific rules 
allo'lliag la'liyers to plaoe clieats' funds that are aomiaal ia amolHlt, or that are to ee held 
for a short period of time, into iaterest eeariag accooots for the eeaefit of the eh:aritaele 
ptirposes ofa co1:Ht approved "Iaterest oa La'tV)'ers Trust f ..CCOl:Hlt (IOLY..)" program. 

[3] Paragraph (b) mandates where trust deposits shall be held and further 
mandates participation in the District of Columbia's IOL TA program. This paragraph is 
intended to reach every lawyer who is admitted in this jurisdiction regardless of where . 
the lawyer practices, unless a stated exception applies. Thus, a lawyer should follow the 
contrary mandates of a tribunal regarding deposits that are subject to that tribunal's 
oversight. Similarly, if the lawyer principally practices in a foreign jurisdiction in which 
the lawyer is also licensed, and the lawyer maintains trust accounts compliant with that 
foreign jurisdiction's trust accounting rules, the lawyer may deposit trust funds to an 
approved depository or to a banking institution acceptable to that foreign jurisdiction. 
Finally, a lawyer is not obligated to participate in the District of Columbia IOL TA 
program if the lawyer is participating in, and compliant with, the IOLTA program in the 
jurisdiction in which the lawyer is licensed and principally practices. IOL TA programs 
are known by different names or acronyms in some jurisdictions; this rule and its 
exceptions apply to all such programs, however named. This rule anticipates that a law 
firm with lawyers admitted to practice in the District of Columbia may be obligated to 
maintain accounts compliant with the IOL TA rules ofother jurisdiCtions where firm 
lawyers principally practice. A lawyer who is not participating in the IOL TA program of 
the jurisdiction in which the lawyer principally practices because the lawyer has 
exercised a right to opt out of, or not to opt into, the iurisdiction' s IOL TA program, or 
because the jurisdiction does not have an IOLTA program, shall not thereby be excused 
from participating in the District of Columbia's IOLTA program. To the extent 
paragraph (b) does not resolve a multi-jurisdictional conflict, see Rule 8.5. Nothing in 
this rule is intended to limit the power of any tribunal to direct a lawyer in connection 
with a pending matter, including a lawyer who is admitted pro hac vice, to hold trust 
funds as may be directed by that tribunal. For a list of approved depositories and 
additional information regarding DC IOL TA program compliance, see Rule Xl, Section 
20, of the Rules Governing the District of Columbia Bar, and the D.C. Bar Foundation's 
website www.dcbarfoundation.org. 

[4] The exception to Rule 1.15(b) requires a lawyer to make a good faith 
determination of the jurisdiction in which the lawyer principally practices. The phrase 
"principally practices" refers to the conduct of an individual lawyer, not to the principal 
place ofpractice of his or her law firm (which might yield a different result for a lawyer 
with partners). For purposes of this rule, an individual lawyer principally practices in the 
jurisdiction where the lawyer is licensed and generates the clear majority of his or her 
income. If there is no such jurisdiction, then a lawyer should identify the physical 



location of the office where the lawyer devotes the largest portion of his or her time. In 
any event, the initial good faith determination of where the lawyer principally 
practices should be changed only if the lawyer's circumstances change significantly and 
the change is expected to continue indefinitely. 

[5] The determination, under paragraph (b), whether trust funds are not expected 
to earn income in excess ofcosts, rests in the sound judgment ofthe lawyer. The lawyer 
should review trust practices at reasonable intervals to determine whether circumstances 
require further action with respect to the funds of any client or third party. Because 
paragraph (b) is a lawyer-specific obligation, this rule anticipates that a law firm may be 
obligated to maintain accounts compliant with the IOL TA rules of other jurisdictions, to 
the extent the lawyers in that firm do not all principally practice in the District of 
Columbia. .. 

-f41 fQl Paragraphs ec) and Cd) recognize that blawyers often receive funds from 
third parties from which the lawyer's fee will be paid. The lawyer is not required to remit 
to the client funds that the lawyer reasonably believes represent fees owed. However, a 
lawyer may not hold funds to coerce a client into accepting the lawyer's contention. The 
disputed portion of the funds should be kept in trust and the lawyer should suggest means 
for prompt resolution of the dispute, such as arbitration. The undisputed portion ofthe 
funds should be promptly distributed. 

f§1 ill Third parties, such as a client's creditors, may have just claims against 
funds or other property in a lawyer's custody. A lawyer may have a duty under applicable 
law to protect such third-party claims against wrongful interference by the client, and 
accordingly may refuse to surrender the property to the client. However, a lawyer should 
not unilaterally assume to arbitrate a dispute between the client and the third party. See 
D.C. Bar Legal Ethics Committee Opinion 293. 

~ 00 Paragraph 1iU (d) ofRule 1.15 permits advances against unearned fees and 
unincurred costs to be treated as either the property of the client or the property of the 
lawyer, but absent informed consent by the client to a different arrangement, the rule's 
default position is that such advances be treated as the property of the client, subject to 
the restrictions provided in paragraph (a). In any case, at the termination of an 
engagement, advances against fees that have not been incurred must be returned to the 
client as provided in Rule 1.16( d). For the definition of"informed consent," see Rule 
1.0(e). 

[6] The obligations ofa lawyer l:H1der this rule are independent of those arising foom 
aethity other than rendering legal services. For eKample, a h¥t'l}'er who serves as an 
esero....l agent is goyerned by the applicable law relating to fiduciaries even though the 
lawyer does not render legal services ia the transaction. 

[7] A "clients' secanty fund" pro:r/ides a means throligh the collective efforts ofthe Bar 
to reimbU:rSe persons who have lost money Of property as a result ofdishonest condtiet of 
a lawyer. Where such a fimd has been established, a lawyer should participate. 



• 

-f8l I.2l With respect to property that constitutes evidence, such as the instruments or 
proceeds ofcrime, see Rule 3.4(a). 
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Clean Proposed Rule 1.15 
September 2009 

Rule 1.15-Safekeeping Property 

(a) A lawyer shall hold property of clients or third persons that is in the lawyer's 
possession in connection with a representation separate from the lawyer's own 
property. Funds of clients or third persons that are in the lawyer's possession (trust 
funds) shall be kept in one or more trust accounts maintained in accordance with 
paragraph (b). Complete records of such account funds and other property shall be 
kept by the lawyer and shall be preserved for a period of five years after termination 
of t~e representation. 

(b) All trust funds shall be deposited with an "approved depository" as that term is 
defined in Rule XI of the Rules Governing the District of Columbia Bar. Trust funds 
that are nominal in amount or expected to be held for a short period of time, and as 
such would not be expected to earn income for a client or third-party in excess of the 
costs incurred to secure such income, shall be held at an approved depository and in 
compliance with the District of Columbia's Interest on Lawyers Trust Account (DC 
IOLTA) program. The title on each DC IOLTA account shall include the name of 
the lawyer or law firm that controls the account, as well as "DC IOLTA Account" or 
"IOLTA Account." The title on all other trust accounts shall include the name of the 
lawyer or law firm that controls the account, as well as "Trust Account" or "Escrow 
Account." The requirements of this paragraph (b) shall not apply when a lawyer is 
otherwise compliant with the contrary mandates of a tribunal; or when the lawyer is 
participating in, and compliant with, the trust accounting rules and the IOL T A 
program of the jurisdiction in which the lawyer is licensed and principally practices. 

(c) Upon receiving funds or other property in which a client or third person has an 
interest, a lawyer shall promptly notify the client or third person. Except as stated in 
this rule or otherwise permitted by law or by agreement with the client, a lawyer 
shall promptly deliver to the client or third person any funds or other property that 
the client or third person is entitled to receive and, upon request by the client or third 
person, shall promptly render a full accounting regarding such property, subject to 
Rule 1.6. 

(d) When in the course of representation a lawyer is in possession ofproperty in which 
interests are claimed by the lawyer and another person, or by two or more persons to 
each of whom the lawyer may have an obligation, the property shall be kept s~parate 
by the lawyer until there is an accounting and severance of interests in the property. 
If a dispute arises concerning the respective interests among persons claiming an 
interest in such property, the undisputed portion shall be distributed and the portion 
in dispute shall be kept separate by the lawyer until the dispute is resolved. Any 
funds in dispute shall be deposited in a separate account meeting the requirements of 
paragraph (a) and (b). 



(e) Advances ofunearned fees and unincurred costs shall be treated as property of the 
client pursuant to paragraph (a) until earned or incurred unless the client gives 
informed consent to a different arrangement. Regardless ofwhether such consent is 
provided, Rule 1.16( d) applies to require the return to the client of any unearned 
portion ofadvanced legal fees and unincurred costs at the termination of the 
lawyer's services in accordance with Rule 1.16(d). 

(f) 	Nothing in this rule shall prohibit a lawyer from placing a small amount of the 

lawyer's funds into a trust account for the sole purpose ofdefraying bank charges 

that may be made against that account. 


Comment 

[I] A lawyer should hold property ofothers with the care required of a 
professional fiduciary. Securities should be kept in a safe deposit box, except when some 
other form of safekeeping is warranted by special circumstances. All property that is the . 
property ofclients or third persons should be kept separate from the lawyer's business 
and personal property and, if monies, in one or more trust accounts maintained with 
financial institutions meeting the requirements of this rule. This rule, among other things, 
sets forth the longstanding prohibitions ofthe misappropriation ofentrusted funds and the 
commingling of entrusted funds with the lawyer's property. This rule also requires that a 
lawyer safeguard "other property" ofclients, which may include client files. For guidance 
concerning the disposition ofclosed client files, see D.C. Bar Legal Ethics Committee 
Opinion No. 283. 

[2] Paragraph (a) concerns trust funds arising from "a representation." The 
obligations of a lawyer under this rule are independent of those arising from activity other 
than rendering legal services. For example, a lawyer who serves as an escrow agent is 
governed by the applicable law relating to fiduciaries even though the lawyer does not 
render legal services in the transaction. Separate trust accounts may be warranted when 
administering estate monies or acting in similar fiduciary capacities. 

[3] Paragraph (b) mandates where trust deposits shall be held and further 
mandates participation in the District of Columbia's IOLTA program. This paragraph is 
intended to reach every lawyer who is admitted in this jurisdiction regardless of where 
the lawyer practices, unless a stated exception applies. Thus, a lawyer should follow the 
contrary mandates of a tribunal regarding deposits that are subject to that tribunal's 
oversight. Similarly, if the lawyer principally practices in a foreign jurisdiction in which 
the lawyer is also licensed, and the lawyer maintains trust accounts compliant with that 
foreign jurisdiction's trust accounting rules, the lawyer may deposit trust funds to an 
approved depository or to a banking institution acceptable to that foreign jurisdiction. 
Finally, a lawyer is not obligated to participate in the District ofColumbia IOL TA 
program if the lawyer is participating in, and compliant with, the IOLTA program in the 
jurisdiction in which the lawyer is licensed and principally practices. IOL TA programs 
are known by different names or acronyms in some jurisdictions; this rule and its 
exceptions apply to all such programs, however named. This rule anticipates that a law 



firm with lawyers admitted to practice in the District of Columbia may be obligated to 
maintain accounts compliant with the IOL TA rules ofother jurisdictions where firm 
lawyers principally practice. A lawyer who is not participating in the IOLTA program of 
the jurisdiction in which the lawyer principally practices because the lawyer has 
exercised a right to opt out of, or not to opt into, the jurisdiction's IOLTA program, or 
because the jurisdiction does not have an IOL TA program, shall not thereby be excused 
fr()m participating in the District of Columbia's IOLTA program. To the extent 
paragraph (b) does not resolve a multi-jurisdictional conflict, see Rule 8.5. Nothing in 
this rule is intended to limit the power ofany tribunal to direct a lawyer in connection 
with a pending matter, including a lawyer who is admitted pro hac vice, to hold trust 
funds as may be directed by that tribunal. For a list ofapproved depositories and 
additional information regarding DC IOL TA program compliance, see Rule XI, Section 
20, ofthe Rules Governing the District ofColumbia Bar, and the D.C. Bar Foundation;s 
website www.dcbarfoundation.org. 

[4] The exception to Rule 1.15(b) requires a lawyer to make a good faith 
determination of the jurisdiction in which the lawyer principally practices. The phrase 
"principally practices" refers to the conduct of an individual lawyer, not to the principal 
place of practice of his or her law firm (which might yield a different result for a lawyer 
with partners). For purposes of this rule, an individual lawyer principally practices in the 
jurisdiction where the lawyer is licensed and generates the clear majority ofhis or her 
income. If there is no such jurisdiction, then a lawyer should identify the physical 
location of the office where the lawyer devotes the largest portion of his or her time. In 
any event, the initial good faith determination of where the lawyer principally 
practices should be changed only if the lawyer's circumstances change significantly and 
the change is expected to continue indefinitely. 

[5] The determination, under paragraph (b), whether trust funds are not expected 
to earn income in excess ofcosts, rests in the sound judgment of the lawyer. The lawyer 
should review trust practices at reasonable intervals to determine whether circumstances 
require further action with respect to the funds of any client or third party. Because 
paragraph (b) is a lawyer-specific obligation, this rule anticipates that a law firm may be 
obligated to maintain accounts compliant with the IOLTA rules of other jurisdictions, to 
the extent the lawyers in that firm do not all principally practice in the District of 
Columbia. 

[6] Paragraphs (c) and (d) recognize that lawyers often receive funds from third 
parties from which the lawyer's fee will be paid. The lawyer is not required to remit to 
the client funds that the lawyer reasonably believes represent fees owed. However, a 
lawyer may not hold funds to coerce a client into accepting the lawyer's contention. The 
disputed portion of the funds should be kept in trust and the lawyer should suggest means 
for prompt resolution of the dispute, such as arbitration. The undisputed portion of the 
funds should be promptly distributed. 

[7] Third parties, such as a client's creditors, may have just claims against funds 
or other property in a lawyer's custody. A lawyer may have a duty under applicable law 



to protect such third-party claims against wrongful interference by the client, and 
accordingly may refuse to surrender the property to the client. However, a lawyer should 
not unilaterally assume to arbitrate a dispute between the client and the third party. See 
D.C. ~ar Legal Ethics Committee Opinion 293. 

[8] Paragraph (e) permits advances against unearned fees and unincurred costs to 
be treated as either the property of the client or the property of the lawyer, but absent 
informed consent by the client to a different arrangement, the rule's default position is 
that such advances be treated as the property of the client, subject to the restrictions 
provided in paragraph (a). In any case, at the termination ofan engagement, advances 
against fees that have not been incurred must be returned to the client as provided in Rule 
1.16(d). For the definition of"informed consent," see Rule l.O(e). 

[9] With respect to property that constitutes evidence, such as the instruments or 
proceeds of crime, see Rule 3.4(a). 
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September 2009 

Proposed Rule XI § 20 

Approved Depositories for Lawyers' Trust Accounts 


and 

District of Columbia Interest on Lawyers Trust Accounts Program 


(a) To be listed as an approved depository for lawyers' trust accounts, 
a financial institution shall file an undertaking with the Board on 
Professional Responsibility (BPR), on a form to Pe provided by the 
board's office, agreeing (1) promptly to report to the Office of Bar 
Counsel each instance in which an instrument that would properly be 
payable if sufficient funds were available has been presented against a 
lawyer's or law finn's specially designated account at such institution 
at a time when such account contained insufficient funds to pay such 
instrument, whether or not the instrument was honored and irrespective 
ofany overdraft privileges that may attach to such account; and (2) for 
financial institutions that elect to offer and maintain District of 
Columbia IOLTA (DC IOLTA) accounts, to fulfill the requirements of 
subsections (t) and (g) below. In addition to undertaking to make the 
above-specified reports and, for financial institutions that elect to offer 
and maintain DC IOL T A accounts, to fulfill the requirements of 
subsections (t) and (g) below, approved depositories, wherever they 
are located, shall also undertake to respond promptly and fully to 
subpoenas from the Office of Bar Counsel that seek a lawyer's or law 
firm's specially designated account records, notwithstanding any 
objections that might be raised based upon the territorial limits on the 
effectiveness ofsuch subpoenas or upon the jurisdiction of the District 
ofColumbia Court ofAppeals to enforce them. 

Such undertakings shall apply to all branches ofthe financial institution 
and shall not be canceled by the institution except upon thirty (30) days 
written notice to the Office of Bar Counsel. The failure ofan approved 
depository to comply with any of its undertakings hereunder shall be 
grounds for immediate removal of such institution from the list of BPR­
approved depositories. 

(b) Reports to Bar Counsel by approved depositories pursuant to 

paragraph (a) above shall contain the following information: 


(l) In the case ofa dishonored instrument, the report shall be 
identical to the overdraft notice customarily forwarded to the institution's 
other regular account holders. 
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(2) In the case ofan instrument that was presented against 
insufficient funds but was honored, the report shall identify the depository, 
the lawyer or law firm maintaining the account, the account number, the 
date ofpresentation for payment and the payment date of the instrument, as 
well as the amount ofoverdraft created thereby. 

The report to the Office of Bar Counsel shall be made simultaneously 

. with, and within the time period, if any, provided by law for notice of 


• dishonor. If an instrument presented against insufficient funds was 
honored, the institution's report shall be mailed to Bar Counsel within five 
(5) business days of payment of the instrument. 

(c) The establishment ofa specially designated account at an approved 
depository shall be conclusively deemed to be consent by the lawyer or law 
firm maintaining such account to that institution's furnishing to the Office 
of Bar Counsel all reports and information required hereunder. No 
approved depository shall incur any liability by virtue of its compliance 
with the requirements of this rule, except as might otherwise arise from bad 
faith, intentional misconduct, or any other acts by the approved depository or 
its employees which, unrelated to this rule, would create liability. 

(d) The designation of a financial institution as an approved depository 
pursuant to this rule shall not be deemed to be a warranty, representation, 
or guaranty by the District of Columbia Court ofAppeals, the District of 
Columbia Bar, the District ofColumbia Board on Professional 
Responsibility, the Office ofBar Counsel, or the District of Columbia Bar 
Foundation as to the financial soundness, business practices, or other 
attributes of such institution. Approval of an institution under this rule 
means only that the institution has undertaken to meet the reporting and 
other requirements enumerated in paragraph (a) and (b) above. 

(e) Nothing in this rule shall preclude a financial institution from 

charging a lawyer or law firm for the reasonable cost of producing the 

reports and records required by this rule. 


(0 Participation by financial institutions in the DC IOLTA program 

is voluntary. A financial institution that elects to offer and maintain 

DC IOL TA accounts shall fulfill the following requirements: 


(1) The institution shall pay no less on its DC IOLTA accounts 
than the interest rate or dividend rate in (A) or (B): 

(A) The highest interest rate or dividend rate generally 
available from the institution to its non-IOL TA customers when 
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the DC 10LTA account meets or exceeds the same minimum 
balance or other eligibility qualifications on its non-IOLTA 
accounts, if any. In determining the highest interest rate or 
dividend rate generally available from the institution to its non­
10LTA customers, an institution may consider in addition to the 
balance in the DC 10LTA account, factors customarily 
considered by the institution when setting interest rates or 
dividend rates for its non-IOLTA customers, provided that such 
factors do not discriminate between DC 10LTA. accounts and 
non-IOLTA accounts and that these factors do not include the 
fact that the account is a DC 10LTA account. 

(i) An institution may offer, and the lawyer or law 
firm may request, an account that provides a 
mechanism for the overnight investment of balances in 
the DC 10LTA account in an interest- or dividend­
bearing account that is a daily (overnight) financial 
institution repurchase agreement or an open-end 
money-market fund. 

( i i) An institution may choose to pay the higher 
interest rate or dividend rate on a DC 10LTA account in 
lieu ofestablishing it as a higher rate product. 

(B) A "benchmark" rate set periodically by the Foundation 
that reflects the Foundation's estimate of an overall 
comparability rate for accounts in the DC 10LTA program 
and that is net of allowable reasonable fees. When 
applicable, the Foundation will express the benchmark rate 
in relation to the Federal Funds Target Rate. 

(2) Nothing in this Rule shall preclude a financial institution 
from paying a higher interest rate or dividend on a DC 10LTA 
account than described in subparagraph (f)(I) above. 

(3) Allowable reasonable fees are the only fees and service charges 
that may be deducted by a financial institution from interest or 
dividends earned on a DC 10LTA account. Allowable reasonable fees 
may be deducted from interest or dividends on a DC 10LT A account 
only at the rates and in accordance with the customary practices of the 
financial institution for non-IOLTA customers. No fees or service 
charges other than allowable reasonable fees may be assessed against 
the accrued interest or dividends on a DC 10LTA account. Any fees 
and service charges other than allowable reasonable fees shall be the 
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sole responsibility of, and may only be charged to, the lawyer or law 
firm maintaining the DC IOLTA account. Allowable reasonable fees in 
excess ofthe interest or dividends earned on one DC IOLTA account 
for any period shall not be taken from interest or dividends earned on 
any other DC lOLTA account or accounts or from the principal ofany 
DC IOLTA account. Nothing in this rule shall preclude a financial 
institution from electing to waive any fees and service charges on a 
DC IOLTA account. 

(g) On forms approved by the Foundation, a financial institution that 
maintains DC IOLTA accounts shall: 

(1) Remit all interest or dividends, net ofallowable reasonable 
fees, if any, on the average monthly balance in each DC IOLTA 
account, or as otherwise computed in accordance with the institution's 
standard accounting practice, at least quarterly, to the Foundation. 
The institution may remit the interest or dividends on all of its DC 
IOLTA accounts in a lump sum; however, the institution shall 
provide, for each individual DC lOLTA account, to the Foundation the 
information described in subparagraph (g)(2), and to the lawyer or 
law firm the information in subparagraph (g)(3). 

(2) Transmit with each remittance to the Foundation a report 
showing the following information for each DC IOLTA account: the 
name of the lawyer or law firm in whose name the account is 
registered, the amount of interest or dividends earned, the rate and 
type of interest or dividend applied, the amount of any allowable 
reasonable fees assessed during the remittance period, the net 
amount of interest or dividends remitted for the period, the average 
account balance for the remittance period, and such other information 
as is reasonably required by the Foundation. 

(3) Transmit to the lawyer or law firm in whose name the account 
is registered a periodic account statement in accordance with normal 
procedures for reporting to depositors. 

(h) The Foundation shall maintain records ofeach remittance and statement 
received from a financial institution for a period ofat least three years and 
shall, upon request, promptly make available to a lawyer or law firm the 
records or statements pertaining to that lawyer's or law firm's DC IOLTA 
accounts. 

(i) All interest and dividends transmitted to the Foundation shall, after 
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deduction for the necessary and reasonable administrative expenses of the 
Foundation for operation of the DC 10L T A program, be distributed by the 
Foundation for the following purposes: (1) at least eighty-five percent for 
the support of legal assistance programs providing legal and related 
assistance to poor persons in the District ofColumbia who would 
otherwise be unable to obtain legal assistance; and (2) up to fifteen percent 
for those programs to improve the administration ofjustice in the District 
of Columbia as are specifically approved from time to time by this court. 

G) Definitions. As used in this rule, the terms below shall have the 
following meanings: 

(1) "Allowable reasonable fees" for DC IOLTA accounts are per 
check charges, per deposit charges, a fee in lieu of a minimum 
balance, federal deposit insurance fees, sweep fees, and a reasonable 
DC IOL TA account administrative or maintenance fee. 

(2) "Foundation" means the District ofColumbia Bar Foundation, 
Inc. 

(3) "Interest- or dividend-bearing account" means (i) an interest-
bearing account, or (ii) an investment product which is a daily 
(overnight) financial institution repurchase agreement or an open-end 
money-market fund. A daily (overnight) financial institution 
repurchase agreement must be fully collateralized by U.S. 
Government Securities and may be established only with an eligible 
institution that is "well-capitalized" or "adequately capitalized" as 
those terms are defined by applicable federal statutes and regulations. 
An open-end money-market fund must be invested solely in U.S. 
Government Securities or repurchase agreements fully collateralized 
by U.S. Government Securities, must hold itself out as a "money­
market fund" as that term is defined by federal statutes and regulations 
under the Investment Company Act of 1940, and, at the time of the 
investment, must have total assets of at least $250,000,000. 

(4) "DC IOLTA account" means an interest- or dividend-bearing 
account established by a lawyer or law firm for IOLTA-eligible 
funds at a financial institution from which funds may be withdrawn 
upon request by the depositor as soon as permitted by law. 

(5) "IOLTA-eligible funds" means those funds from a client or 
third-party that are nominal in amount or are expected to be held for a 
short period of time, and that cannot eam income for the client or third 
party in excess ofthe costs incurred to secure such income. 
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(6) 	 "Law Firm" - Includes a partnership of lawyers, a 
professional or non-profit corporation oflawyers, and 
combination thereof engaged in the practice oflaw. 

(1) "Financial Institution" - Includes banks, savings and loan 
associations, credit unions, savings banks and any other business that 
accepts for deposit funds held in trust by lawyers or law firms which 
is authorized by federal, District of Columbia, or state law to do 
business in the District of Columbia or the state in which the financial 
Institution is situated and that maintains accounts which are insured 
by an agency or instrumentality ofthe United States. 



RULE OF PROFESSIONAL CONDUCT 1.19 - TRUST ACCOUNT OVERDRAFT 

NOTIFICA TION 

[Delete in its entirety.] 

APPENDIX B OF THE RULES GOVERNING THE DISTRlCT OF COLUMBIA BAR· 

INTEREST ON LAWYERS' TRUST ACCOUNTS PROGRAM 


[Delete in its entirety.] 
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District of Columbia
Court of Appeals

No. M-235-09

BEFORE: Washington, Chief Judge; Ruiz, Reid, Glickman, Kramer, Fisher, Blackburne-Rigsby,
                  Thompson, and Oberly, Associate Judges.

O R D E R
(FILED - March 22, 2010)

On consideration of the recommendations by the Board of Governors of the District of
Columbia Bar to amend the Rules Governing Interest on Lawyers’ Trust Accounts (IOLTA), and of
the comments received in response to the Court’s Notice of proposed amendments published on
November 19, 2009, it is hereby  

ORDERED that the proposed amendments are hereby adopted, and it is

FURTHER ORDERED that to allow time to educate area banks and the members of the Bar
about these changes, this order shall take effect on August 1, 2010.  It is

FURTHER ORDERED that Rule 1.19 of the District of Columbia Rules of Professional
Conduct (“Trust Account Overdraft Notification”) and Appendix B of the Rules Governing the
District of Columbia Bar (“Interest on Lawyers Trust Accounts Program”) are hereby deleted.  It is

FURTHER ORDERED that Rule 1.15 of the District of Columbia Rules of Professional
Conduct (“Safekeeping Property”) and the related commentary are hereby amended as indicated in
the red-lined copy attached to this order as Appendix I.  A “clean” copy of new Rule 1.15 is attached
as Appendix II.  It is

FURTHER ORDERED that a new Section 20 to Rule XI of the Rules Governing the District
of Columbia Bar is hereby adopted as set forth in Appendix III to this order.  It is

FURTHER ORDERED that the Clerk of the Court shall publish this order and its appendices
on the website of the District of Columbia Court of Appeals, www.dcappeals.gov , and shall transmit
this order and its appendices electronically and by written copy to the District of Columbia Bar, the
Board on Professional Responsibility, and Bar Counsel on this date.

ENTERED BY DIRECTION OF THE COURT:

GARLAND PINKSTON, JR.
Clerk of the Court 



Appendix I

Redline Version of D.C. Rule of Professional Conduct 1.15 as Amended, Effective
August 1, 2010.

Rule 1.15—Safekeeping Property 
  
(a) A lawyer shall hold property of clients or third persons that is in the lawyer’s possession

in connection with a representation separate from the lawyer’s own property. Funds of
clients or third persons that are in the lawyer’s possession (trust funds) shall be kept in one
or more trust accounts maintained in accordance with paragraph (b). shall be kept in a
separate account maintained in a financial institution which is authorized by federal,
District of Columbia, or state law to do business in the jurisdiction where the account is
maintained and which is a member of the Federal Deposit Insurance Corporation, or the
Federal Savings and Loan Insurance Corporation, or successor agencies. Other property
shall be identified as such and appropriately safeguarded.; provided, however, that funds
need not be held in an account in a financial institution if such funds (1) are permitted to
be held elsewhere or in a different manner by law or court order, or (2) are held by a
lawyer under an escrow or similar agreement in connection with a commercial transaction.
Complete records of such account funds and other property shall be kept by the lawyer
and shall be preserved for a period of five years after termination of the representation. 

(b) All trust funds shall be deposited with an “approved depository” as that term is defined
in Rule XI of the Rules Governing the District of Columbia Bar. Trust funds that are
nominal in amount or expected to be held for a short period of time, and as such would not
be expected to earn income for a client or third-party in excess of the costs incurred to
secure such income, shall be held at an approved depository and in compliance with the
District of Columbia’s Interest on Lawyers Trust Account (DC IOLTA) program. The title
on each DC IOLTA account shall include the name of the lawyer or law firm that controls
the account, as well as “DC IOLTA Account” or “IOLTA Account.” The title on all other
trust accounts shall include the name of the lawyer or law firm that controls the account,
as well as “Trust Account” or “Escrow Account.” The requirements of this paragraph (b)
shall not apply when a lawyer is otherwise compliant with the contrary mandates of a
tribunal; or when the lawyer is participating in, and compliant with, the trust accounting
rules and the IOLTA program of the jurisdiction in which the lawyer is licensed and
principally practices.

(c) (b) Upon receiving funds or other property in which a client or third person has an
interest, a lawyer shall promptly notify the client or third person. Except as stated in this
rule or otherwise permitted by law or by agreement with the client, a lawyer shall
promptly deliver to the client or third person any funds or other property that the client
or third person is entitled to receive and, upon request by the client or third person, shall
promptly render a full accounting regarding such property, subject to Rule 1.6. 



(d) (c) When in the course of representation a lawyer is in possession of property in which
interests are claimed by the lawyer and another person, or by two or more persons to each
of whom the lawyer may have an obligation, the property shall be kept separate by the
lawyer until there is an accounting and severance of interests in the property. If a dispute
arises concerning the respective interests among persons claiming an interest in such
property, the undisputed portion shall be distributed and the portion in dispute shall be
kept separate by the lawyer until the dispute is resolved. Any funds in dispute shall be
deposited in a separate account meeting the requirements of paragraph (a) and (b). 

(e) (d) Advances of unearned fees and unincurred costs shall be treated as property of the
client pursuant to paragraph (a) until earned or incurred unless the client gives informed
consent to a different arrangement. Regardless of whether such consent is provided, Rule
1.16(d) applies to require the return to the client of any unearned portion of advanced
legal fees and unincurred costs at the termination of the lawyer’s services in accordance
with Rule 1.16(d).

   (e) Nothing in this rule shall prohibit a lawyer or law firm from placing clients’ funds which
are nominal in amount or to be held for a short period of time in one or more interest-bearing
accounts for the benefit of the charitable purposes of a court-approved “Interest on Lawyers
Trust Account (IOLTA)” program. The IOLTA program rules are set forth in Appendix – to
Rule X of the Court’s Rules Governing the Bar of the District of Columbia, and are hereby
incorporated into these rules. 

(f) Nothing in this rule shall prohibit a lawyer from placing a small amount of the lawyer’s
funds into a trust account for the sole purpose of defraying bank charges that may be
made against that account. 

Comment

[1] A lawyer should hold property of others with the care required of a professional
fiduciary. Securities should be kept in a safe deposit box, except when some other form of
safekeeping is warranted by special circumstances. All property that is the property of clients
or third persons should be kept separate from the lawyer’s business and personal property and,
if monies, in one or more trust accounts maintained with financial institutions meeting the
requirements of this rule. paragraph (a). Separate trust accounts may be warranted when
administering estate monies or acting in similar fiduciary capacities. This rule, among other
things, sets forth the longstanding prohibitions of the misappropriation of entrusted funds and
the commingling of entrusted funds with the lawyer’s property. This rule also requires that a
lawyer safeguard “other property” of clients, which may include client files. For guidance
concerning the disposition of closed client files, see D.C. Bar Legal Ethics Committee Opinion
No. 283. 

[2] Paragraph (a) concerns trust funds arising from “a representation.” The obligations
of a lawyer under this rule are independent of those arising from activity other than rendering
legal services. For example, a lawyer who serves as an escrow agent is governed by the



applicable law relating to fiduciaries even though the lawyer does not render legal services in
the transaction. Separate trust accounts may be warranted when administering estate monies
or acting in similar fiduciary capacities.

          [3] The District of Columbia Court of Appeals has promulgated specific rules allowing
lawyers to place clients’ funds that are nominal in amount, or that are to be held for a short
period of time, into interest-bearing accounts for the benefit of the charitable purposes of a
court-approved “Interest on Lawyers Trust Account (IOLTA)” program. 

[3] Paragraph (b) mandates where trust deposits shall be held and further mandates
participation in the District of Columbia’s IOLTA program. This paragraph is intended to
reach every lawyer who is admitted in this jurisdiction regardless of where the lawyer practices,
unless a stated exception applies. Thus, a lawyer should follow the contrary mandates of a
tribunal regarding deposits that are subject to that tribunal’s oversight. Similarly, if the lawyer
principally practices in a foreign jurisdiction in which the lawyer is also licensed, and the
lawyer maintains trust accounts compliant with that foreign jurisdiction’s trust accounting
rules, the lawyer may deposit trust funds to an approved depository or to a banking institution
acceptable to that foreign jurisdiction.  Finally, a lawyer is not obligated to participate in the
District of Columbia IOLTA program if the lawyer is participating in, and compliant with, the
IOLTA program in the jurisdiction in which the lawyer is licensed and principally practices.
IOLTA programs are known by different names or acronyms in some jurisdictions; this rule
and its exceptions apply to all such programs, however named. This rule anticipates that a law
firm with lawyers admitted to practice in the District of Columbia may be obligated to maintain
accounts compliant with the IOLTA rules of other jurisdictions where firm lawyers principally
practice. A lawyer who is not participating in the IOLTA program of the jurisdiction in which
the lawyer principally practices because the lawyer has exercised a right to opt out of, or not

to opt into, the jurisdiction’s IOLTA program, or because the jurisdiction does not have an

IOLTA program, shall not thereby be excused from participating in the District of Columbia’s
IOLTA program.  To the extent paragraph (b) does not resolve a multi-jurisdictional conflict,
see Rule 8.5. Nothing in this rule is intended to limit the power of any tribunal to direct a
lawyer in connection with a pending matter, including a lawyer who is admitted pro hac vice,
to hold trust funds as may be directed by that tribunal. For a list of approved depositories and
additional information regarding DC IOLTA program compliance, see Rule XI, Section 20, of
the Rules Governing the District of Columbia Bar, and the D.C. Bar Foundation’s website
www.dcbarfoundation.org.

[4] The exception to Rule 1.15(b) requires a lawyer to make a good faith determination
of the jurisdiction in which the lawyer principally practices.  The phrase “principally practices”
refers to the conduct of an individual lawyer, not to the principal place of practice of his or her
law firm (which might yield a different result for a lawyer with partners). For purposes of this
rule, an individual lawyer principally practices in the jurisdiction where the lawyer is licensed
and generates the clear majority of his or her income.  If there is no such jurisdiction, then a
lawyer should identify the physical location of the office where the lawyer devotes the largest
portion of his or her time. In any event, the initial good faith determination of where the lawyer
principally practices should be changed only if the lawyer’s circumstances change significantly



and the change is expected to continue indefinitely. 

 [5] The determination, under paragraph (b), whether trust funds are not expected to
earn income in excess of costs, rests in the sound judgment of the lawyer. The lawyer should
review trust practices at reasonable intervals to determine whether circumstances require
further action with respect to the funds of any client or third party. Because paragraph (b) is
a lawyer-specific obligation, this rule anticipates that a law firm may be obligated to maintain
accounts compliant with the IOLTA rules of other jurisdictions, to the extent the lawyers in
that firm do not all principally practice in the District of Columbia.

   [4] [6] Paragraphs (c) and (d) recognize that Llawyers often receive funds from third
parties from which the lawyer’s fee will be paid. The lawyer is not required to remit to the
client funds that the lawyer reasonably believes represent fees owed. However, a lawyer may
not hold funds to coerce a client into accepting the lawyer’s contention. The disputed portion
of the funds should be kept in trust and the lawyer should suggest means for prompt resolution
of the dispute, such as arbitration. The undisputed portion of the funds should be promptly
distributed.

 
   [5] [7] Third parties, such as a client’s creditors, may have just claims against funds or
other property in a lawyer’s custody. A lawyer may have a duty under applicable law to protect
such third-party claims against wrongful interference by the client, and accordingly may refuse
to surrender the property to the client. However, a lawyer should not unilaterally assume to
arbitrate a dispute between the client and the third party. See D.C. Bar Legal Ethics Committee
Opinion 293. 

[2] [8] Paragraph (e)  (d) of Rule 1.15 permits advances against unearned fees and
unincurred costs to be treated as either the property of the client or the property of the lawyer,
but absent informed consent by the client to a different arrangement, the rule’s default position
is that such advances be treated as the property of the client, subject to the restrictions provided
in paragraph (a). In any case, at the termination of an engagement, advances against fees that
have not been incurred must be returned to the client as provided in Rule 1.16(d). For the
definition of “informed consent,” see Rule 1.0(e).

   [6] The obligations of a lawyer under this rule are independent of those arising from activity
other than rendering legal services. For example, a lawyer who serves as an escrow agent is
governed by the applicable law relating to fiduciaries even though the lawyer does not render
legal services in the transaction. 

   [7] A “clients’ security fund” provides a means through the collective efforts of the Bar to
reimburse persons who have lost money or property as a result of dishonest conduct of a
lawyer. Where such a fund has been established, a lawyer should participate. 

   [8]  [9] With respect to property that constitutes evidence, such as the instruments or proceeds
of crime, see Rule 3.4(a).



Appendix II

Clean Version - D.C. Rule of Professional Conduct 1.15 as Amended, Effective
August 1, 2010

Rule 1.15—Safekeeping Property 
  
(a) A lawyer shall hold property of clients or third persons that is in the lawyer’s

possession in connection with a representation separate from the lawyer’s own
property. Funds of clients or third persons that are in the lawyer’s possession (trust
funds) shall be kept in one or more trust accounts maintained in accordance with
paragraph (b). Complete records of such account funds and other property shall be
kept by the lawyer and shall be preserved for a period of five years after termination of
the representation.  

(b) All trust funds shall be deposited with an “approved depository” as that term is defined
in Rule XI of the Rules Governing the District of Columbia Bar. Trust funds that are
nominal in amount or expected to be held for a short period of time, and as such would
not be expected to earn income for a client or third-party in excess of the costs incurred
to secure such income, shall be held at an approved depository and in compliance with
the District of Columbia’s Interest on Lawyers Trust Account (DC IOLTA) program.
The title on each DC IOLTA account shall include the name of the lawyer or law firm
that controls the account, as well as “DC IOLTA Account” or “IOLTA Account.” The
title on all other trust accounts shall include the name of the lawyer or law firm that
controls the account, as well as “Trust Account” or “Escrow Account.” The
requirements of this paragraph (b) shall not apply when a lawyer is otherwise
compliant with the contrary mandates of a tribunal; or when the lawyer is
participating in, and compliant with, the trust accounting rules and the IOLTA
program of the jurisdiction in which the lawyer is licensed and principally practices.

(c) Upon receiving funds or other property in which a client or third person has an
interest, a lawyer shall promptly notify the client or third person. Except as stated in
this rule or otherwise permitted by law or by agreement with the client, a lawyer shall
promptly deliver to the client or third person any funds or other property that the
client or third person is entitled to receive and, upon request by the client or third
person, shall promptly render a full accounting regarding such property, subject to
Rule 1.6. 

(d) When in the course of representation a lawyer is in possession of property in which
interests are claimed by the lawyer and another person, or by two or more persons to
each of whom the lawyer may have an obligation, the property shall be kept separate
by the lawyer until there is an accounting and severance of interests in the property. If
a dispute arises concerning the respective interests among persons claiming an interest
in such property, the undisputed portion shall be distributed and the portion in dispute



shall be kept separate by the lawyer until the dispute is resolved. Any funds in dispute
shall be deposited in a separate account meeting the requirements of paragraph (a) and
(b). 

(e) Advances of unearned fees and unincurred costs shall be treated as property of the
client pursuant to paragraph (a) until earned or incurred unless the client gives
informed consent to a different arrangement. Regardless of whether such consent is
provided, Rule 1.16(d) applies to require the return to the client of any unearned
portion of advanced legal fees and unincurred costs at the termination of the lawyer’s
services in accordance with Rule 1.16(d).

(f) Nothing in this rule shall prohibit a lawyer from placing a small amount of the lawyer’s
funds into a trust account for the sole purpose of defraying bank charges that may be
made against that account. 

Comment

[1] A lawyer should hold property of others with the care required of a professional
fiduciary. Securities should be kept in a safe deposit box, except when some other form of
safekeeping is warranted by special circumstances. All property that is the property of
clients or third persons should be kept separate from the lawyer’s business and personal
property and, if monies, in one or more trust accounts maintained with financial institutions
meeting the requirements of this rule. This rule, among other things, sets forth the
longstanding prohibitions of the misappropriation of entrusted funds and the commingling
of entrusted funds with the lawyer’s property. This rule also requires that a lawyer
safeguard “other property” of clients, which may include client files. For guidance
concerning the disposition of closed client files, see D.C. Bar Legal Ethics Committee
Opinion No. 283. 

[2] Paragraph (a) concerns trust funds arising from “a representation.” The
obligations of a lawyer under this rule are independent of those arising from activity other
than rendering legal services. For example, a lawyer who serves as an escrow agent is
governed by the applicable law relating to fiduciaries even though the lawyer does not
render legal services in the transaction. Separate trust accounts may be warranted when
administering estate monies or acting in similar fiduciary capacities.

[3] Paragraph (b) mandates where trust deposits shall be held and further mandates
participation in the District of Columbia’s IOLTA program. This paragraph is intended to
reach every lawyer who is admitted in this jurisdiction regardless of where the lawyer
practices, unless a stated exception applies. Thus, a lawyer should follow the contrary
mandates of a tribunal regarding deposits that are subject to that tribunal’s oversight.
Similarly, if the lawyer principally practices in a foreign jurisdiction in which the lawyer is
also licensed, and the lawyer maintains trust accounts compliant with that foreign
jurisdiction’s trust accounting rules, the lawyer may deposit trust funds to an approved
depository or to a banking institution acceptable to that foreign jurisdiction.  Finally, a



lawyer is not obligated to participate in the District of Columbia IOLTA program if the
lawyer is participating in, and compliant with, the IOLTA program in the jurisdiction in
which the lawyer is licensed and principally practices. IOLTA programs are known by
different names or acronyms in some jurisdictions; this rule and its exceptions apply to all
such programs, however named. This rule anticipates that a law firm with lawyers admitted
to practice in the District of Columbia may be obligated to maintain accounts compliant
with the IOLTA rules of other jurisdictions where firm lawyers principally practice. A
lawyer who is not participating in the IOLTA program of the jurisdiction in which the
lawyer principally practices because the lawyer has exercised a right to opt out of, or not to

opt into, the jurisdiction’s IOLTA program, or because the jurisdiction does not have an

IOLTA program, shall not thereby be excused from participating in the District of
Columbia’s IOLTA program.  To the extent paragraph (b) does not resolve a multi-
jurisdictional conflict, see Rule 8.5. Nothing in this rule is intended to limit the power of any
tribunal to direct a lawyer in connection with a pending matter, including a lawyer who is
admitted pro hac vice, to hold trust funds as may be directed by that tribunal. For a list of
approved depositories and additional information regarding DC IOLTA program
compliance, see Rule XI, Section 20, of the Rules Governing the District of Columbia Bar,
and the D.C. Bar Foundation’s website www.dcbarfoundation.org.

[4] The exception to Rule 1.15(b) requires a lawyer to make a good faith
determination of the jurisdiction in which the lawyer principally practices.  The phrase
“principally practices” refers to the conduct of an individual lawyer, not to the principal
place of practice of his or her law firm (which might yield a different result for a lawyer
with partners). For purposes of this rule, an individual lawyer principally practices in the
jurisdiction where the lawyer is licensed and generates the clear majority of his or her
income.  If there is no such jurisdiction, then a lawyer should identify the physical location
of the office where the lawyer devotes the largest portion of his or her time. In any event,
the initial good faith determination of where the lawyer principally practices should be
changed only if the lawyer’s circumstances change significantly and the change is expected
to continue indefinitely. 

[5] The determination, under paragraph (b), whether trust funds are not expected to
earn income in excess of costs, rests in the sound judgment of the lawyer. The lawyer should
review trust practices at reasonable intervals to determine whether circumstances require
further action with respect to the funds of any client or third party. Because paragraph (b)
is a lawyer-specific obligation, this rule anticipates that a law firm may be obligated to
maintain accounts compliant with the IOLTA rules of other jurisdictions, to the extent the
lawyers in that firm do not all principally practice in the District of Columbia.

  [6] Paragraphs (c) and (d) recognize that lawyers often receive funds from third
parties from which the lawyer’s fee will be paid. The lawyer is not required to remit to the
client funds that the lawyer reasonably believes represent fees owed. However, a lawyer may
not hold funds to coerce a client into accepting the lawyer’s contention. The disputed
portion of the funds should be kept in trust and the lawyer should suggest means for
prompt resolution of the dispute, such as arbitration. The undisputed portion of the funds



should be promptly distributed.
 

    [7] Third parties, such as a client’s creditors, may have just claims against funds or
other property in a lawyer’s custody. A lawyer may have a duty under applicable law to
protect such third-party claims against wrongful interference by the client, and accordingly
may refuse to surrender the property to the client. However, a lawyer should not
unilaterally assume to arbitrate a dispute between the client and the third party. See D.C.
Bar Legal Ethics Committee Opinion 293. 

[8] Paragraph (e) permits advances against unearned fees and unincurred costs to be
treated as either the property of the client or the property of the lawyer, but absent
informed consent by the client to a different arrangement, the rule’s default position is that
such advances be treated as the property of the client, subject to the restrictions provided in
paragraph (a). In any case, at the termination of an engagement, advances against fees that
have not been incurred must be returned to the client as provided in Rule 1.16(d). For the
definition of “informed consent,” see Rule 1.0(e).

             [9] With respect to property that constitutes evidence, such as the instruments or
proceeds of crime, see Rule 3.4(a).

Appendix III

Amended D.C. Bar Rule XI, § 20 (New), Effective August 1, 2010 

     Section 20.  Approved Depositories for Lawyers’ Trust Accounts and
District of Columbia Interest on Lawyers Trust Accounts                                    

                    Program.  

(a) To be listed as an approved depository for lawyers’ trust accounts, a financial
institution shall file an undertaking with the Board on Professional Responsibility
(BPR), on a form to be provided by the board’s office, agreeing (1) promptly to report
to the Office of Bar Counsel each instance in which an instrument that would properly
be payable if sufficient funds were available has been presented against a lawyer’s or
law firm’s specially designated account at such institution at a time when such
account contained insufficient funds to pay such instrument, whether or not the
instrument was honored and irrespective of any overdraft privileges that may attach to
such account; and (2) for financial institutions that elect to offer and maintain District
of Columbia IOLTA (DC IOLTA) accounts, to fulfill the requirements of subsections
(f) and (g) below.  In addition to undertaking to make the above-specified reports and,
for financial institutions that elect to offer and maintain DC IOLTA accounts, to fulfill
the requirements of subsections (f) and (g) below, approved depositories, wherever they
are located, shall also undertake to respond promptly and fully to subpoenas from the
Office of Bar Counsel that seek a lawyer’s or law firm’s specially designated account
records, notwithstanding any objections that might be raised based upon the territorial



limits on the effectiveness of such subpoenas or upon the jurisdiction of the District of
Columbia Court of Appeals to enforce them.  

Such undertakings shall apply to all branches of the financial institution and shall not be
canceled by the institution except upon thirty (30) days written notice to the Office of Bar
Counsel. The failure of an approved depository to comply with any of its undertakings
hereunder shall be grounds for immediate removal of such institution from the list of
BPR- approved depositories.

(b) Reports to Bar Counsel by approved depositories pursuant to paragraph (a) above
shall contain the following information:

       (1) In the case of a dishonored instrument, the report shall be identical to the overdraft
notice customarily forwarded to the institution’s other regular account holders.

        (2) In the case of an instrument that was presented against insufficient funds but was
honored, the report shall identify the depository, the lawyer or law firm maintaining the
account, the account number, the date of presentation for payment and the payment date of
the instrument, as well as the amount of overdraft created thereby.

The report to the Office of Bar Counsel shall be made simultaneously with, and within
the time period, if any, provided by law for notice of dishonor. If an instrument presented
against insufficient funds was honored, the institution’s report shall be mailed to Bar
Counsel within five (5) business days of payment of the instrument.

(c) The establishment of a specially designated account at an approved depository shall be
conclusively deemed to be consent by the lawyer or law firm maintaining such account to
that institution’s furnishing to the Office of Bar Counsel all reports and information
required hereunder. No approved depository shall incur any liability by virtue of its
compliance with the requirements of this rule, except as might otherwise arise from bad
faith, intentional misconduct, or any other acts by the approved depository or its employees
which, unrelated to this rule, would create liability.

(d) The designation of a financial institution as an approved depository pursuant to this rule
shall not be deemed to be a warranty, representation, or guaranty by the District of
Columbia Court of Appeals, the District of Columbia Bar, the District of Columbia Board
on Professional Responsibility, the Office of Bar Counsel, or the District of Columbia Bar
Foundation as to the financial soundness, business practices, or other attributes of such
institution. Approval of an institution under this rule means only that the institution
has undertaken to meet the reporting and other requirements enumerated in paragraph (a)
and (b) above.

(e) Nothing in this rule shall preclude a financial institution from charging a lawyer or
law firm for the reasonable cost of producing the reports and records required by this rule.



(f) Participation by financial institutions in the DC IOLTA program is voluntary. A
financial institution that elects to offer and maintain DC IOLTA accounts shall fulfill the
following requirements:

(1) The institution shall pay no less on its DC IOLTA accounts than the interest
rate or dividend rate in (A) or (B):

(A) The highest interest rate or dividend rate generally available from the
institution to its non-IOLTA customers when the DC IOLTA account meets or
exceeds the same minimum balance or other eligibility qualifications on its non-
IOLTA accounts, if any. In determining the highest interest rate or dividend
rate generally available from the institution to its non-IOLTA customers, an
institution may consider in addition to the balance in the DC IOLTA account,
factors customarily considered by the institution when setting interest rates or
dividend rates for its non-IOLTA customers, provided that such factors do not
discriminate between DC IOLTA accounts and non-IOLTA accounts and that
these factors do not include the fact that the account is a DC IOLTA account.

( i ) An institution may offer, and the lawyer or law firm may request,
an account that provides a mechanism for the overnight investment of
balances in the DC IOLTA account in an interest- or dividend-bearing
account that is a daily (overnight) financial institution repurchase
agreement or an open-end money-market fund.

(i i) An institution may choose to pay the higher interest rate or dividend
rate on a DC IOLTA account in lieu of establishing it as a higher rate
product.

(B)  A “benchmark” rate set periodically by the Foundation that reflects the
Foundation’s estimate of an overall comparability rate for accounts in the DC
IOLTA program and that is net of allowable reasonable fees.  When
applicable, the Foundation will express the benchmark rate in relation to the
Federal Funds Target Rate.

(2) Nothing in this Rule shall preclude a financial institution from paying a
higher interest rate or dividend on a DC IOLTA account than described in
subparagraph (f)(1) above.

(3) Allowable reasonable fees are the only fees and service charges that may be
deducted by a financial institution from interest or dividends earned on a DC IOLTA
account. Allowable reasonable fees may be deducted from interest or dividends on a DC 
IOLTA account only at the rates and in accordance with the customary practices of the
financial institution for non-IOLTA customers. No fees or service charges other than
allowable reasonable fees may be assessed against the accrued interest or dividends on a
DC IOLTA account. Any fees and service charges other than allowable reasonable fees



shall be the sole responsibility of, and may only be charged to, the lawyer or law firm
maintaining the DC IOLTA account. Allowable reasonable fees in excess of the interest
or dividends earned on one DC IOLTA account for any period shall not be taken from
interest or dividends earned on any other DC IOLTA account or accounts or from the
principal of any DC IOLTA account. Nothing in this rule shall preclude a financial
institution from electing to waive any fees and service charges on a DC IOLTA
account.

(g) On forms approved by the Foundation, a financial institution that maintains DC
IOLTA accounts shall:

(1)

Remit all interest or dividends, net of allowable reasonable fees, if any, on the

average monthly balance in each DC IOLTA account, or as otherwise computed in
accordance with the institution’s standard accounting practice, at least quarterly, to
the Foundation. The institution may remit the interest or dividends on all of its DC
IOLTA accounts in a lump sum; however, the institution shall provide, for each
individual DC IOLTA account, to the Foundation the information described in
subparagraph (g)(2), and to the lawyer or law firm the information in subparagraph
(g)(3).

(2) Transmit with each remittance to the Foundation a report showing the following
information for each DC IOLTA account: the name of the lawyer or law firm in
whose name the account is registered, the amount of interest or dividends earned, the
rate and type of interest or dividend applied, the amount of any allowable reasonable
fees assessed during the remittance period, the net amount of interest or dividends
remitted for the period, the average account balance for the remittance period, and
such other information as is reasonably required by the Foundation.

(3) Transmit to the lawyer or law firm in whose name the account is registered a
periodic account statement in accordance with normal procedures for reporting to
depositors.

(h) The Foundation shall maintain records of each remittance and statement received from a
financial institution for a period of at least three years and shall, upon request, promptly
make available to a lawyer or law firm the records or statements pertaining to that
lawyer’s or law firm’s DC IOLTA accounts.

(i) All interest and dividends transmitted to the Foundation shall, after deduction for the
necessary and reasonable administrative expenses of the Foundation for operation of the
DC IOLTA program, be distributed by the Foundation for the following purposes: (1) at
least eighty-five percent for the support of legal assistance programs providing legal and
related assistance to poor persons in the District of Columbia who would otherwise be
unable to obtain legal assistance; and (2) up to fifteen percent for those programs to
improve the administration of justice in the District of Columbia as are specifically
approved from time to time by this court.



(j) Definitions. As used in this rule, the terms below shall have the following meanings:

(1) “Allowable reasonable fees” for DC IOLTA accounts are per check charges,
per deposit charges, a fee in lieu of a minimum balance, federal deposit insurance fees,
sweep fees, and a reasonable DC IOLTA account administrative or maintenance fee.

(2) “Foundation” means the District of Columbia Bar Foundation, Inc.

(3) “Interest- or dividend-bearing account” means (i) an interest-bearing account,
or (ii) an investment product which is a daily (overnight) financial institution
repurchase agreement or an open-end money-market fund. A daily (overnight)
financial institution repurchase agreement must be fully collateralized by U.S.
Government Securities and may be established only with an eligible institution that
is “well-capitalized” or “adequately capitalized” as those terms are defined by
applicable federal statutes and regulations. An open-end money-market fund must be
invested solely in U.S. Government Securities or repurchase agreements fully
collateralized by U.S. Government Securities, must hold itself out as a “money-market
fund” as that term is defined by federal statutes and regulations under the Investment
Company Act of 1940, and, at the time of the investment, must have total assets of at
least $250,000,000.

(4) “DC IOLTA account” means an interest- or dividend-bearing account
established by a lawyer or law firm for IOLTA-eligible funds at a financial
institution from which funds may be withdrawn upon request by the depositor as soon
as permitted by law.

(5) “IOLTA-eligible funds” means those funds from a client or third-party that are
nominal in amount or are expected to be held for a short period of time, and that cannot
earn income for the client or third party in excess of the costs incurred to secure such
income.

(6) “Law Firm” - Includes a partnership of lawyers, a professional or non-
profit corporation of lawyers, and combination thereof engaged in the practice of
law.

(7) “Financial Institution” - Includes banks, savings and loan associations, credit
unions, savings banks and any other business that accepts for deposit funds held in
trust by lawyers or law firms which is authorized by federal, District of Columbia, or
state law to do business in the District of Columbia or the state in which the financial
institution is situated and that maintains accounts which are insured by an agency or
instrumentality of the United States.
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COMMENTS OF THE BOARD ON PROFESSIONAL RESPONSIBILITY ON 

PROPOSED CHANGES TO THE DISTRICT OF COLUMBIA RULES 


GOVERNING THE INTEREST ON LAWYERS' TRUST ACCOUNTS (IOLT A) 


INTRODUCTION 


The D.C. Bar Foundation (the "Bar Foundation") has proposed to the D.C. Bar 

certain revisions to the District of Columbia's IOLTA rules. At the request of then-D.C. 

Bar President Melvin White, the D.C. Bar's Rules of Professional Conduct Review 

Committee (the "Rules Review Committee") considered those proposed amendments and 

on February 5, 2009, submitted its Report and Recommendations. 

The Board on Professional Responsibility (the "Board") concurs with the 

recommendations of the Rules Review Committee with one exception. Specifically, we 

urge that the proposed reporting and periodic certification requirements should not be 

made part of the Rules of Professional Conduct nor should a violation subject the 

offending lawyer to discipline, but should instead be treated as administrative 

requirements of Bar membership under D.C. Bar Rule II. 

A. The Proposals for Enforcement of New IOLT A Reporting 

Requirements 

The Bar Foundation's proposal includes new requirements that attorneys report 

the establishment and closing of IOLT A accounts and periodically certify their 

compliance with or exemption from the IOLTA Rules.) Further, the proposal would 

make a failure to comply with these requirements a violation of the disciplinary rules. As 

the Bar Foundation noted: 

I The Bar Foundation proposes to amend the Rules of Professional Conduct to include a new Rule 1.20. 
Proposed Rule 1.20(i) would require lawyers or law firms to advise the Foundation of the establishment 
and closing of IOL T A-eligible accounts. Proposed Rule I.20G) would require that every lawyer 
periodically certify that alllOLTA-eligible funds are being held in an IOLTA account. 



We do not envision that failure or refusal to comply with the 
rule requiring periodic certification would subject the Bar 
member to administrative suspension. Rather, as at present, 
noncompliance with any of the IOLTA rules would be 
addressed by the Office of Bar Counsel pursuant to the normal 
disciplinary process. 

Bar Foundation's November 2,2007 Report at 12. 

The Rules Review Committee recommended that these and other provisions 

relating to IOLTA accounts be placed in a proposed Rule 1.IS(b),2 but it was not asked 

to, and did not, comment on how these requirements should be enforced. It did, however, 

agree that the Bar Foundation should be empowered to monitor compliance with the 

reporting and certification requirements. 3. 

B. The Board's Comments 

While the Board supports the reporting and certification requirements, it disagrees 

with the proposal to make failure to comply with those requirements a violation of the 

Rules of Professional Conduct. Rather, the Board recommends that the proposed 

reporting and certification requirements be treated as administrative requirements of Bar 

membership under D.C. Bar R. II, rather than in proposed Rule l.IS(b) as subjects of 

disciplinary enforcement. Doing so will enable a fast response to a lawyer's failure to 

comply and will also avoid diverting the resources of the disciplinary system from cases 

involving conduct that seriously affects the courts, the public, and the profession. 

2 Proposed Rule 1.15 (b) states, in relevant part: 

A lawyer shall, in the fonn and manner prescribed by the District of Columbia Bar Foundation 
(Foundation), (I) advise the Foundation of the establishment and closing of a DC IOLTA 
Account; and (2) certifY periodically to the Foundation compliance with the IOLTA requirements 
of this rule or exemption from those requirements. 

3 As endorsed by the Rules Review Committee, proposed D.C. Bar R. XI, § 20(h) would provide: "The 
Foundation may monitor ... compliance by lawyers with the IOLTA reporting requirements of Rule 
1.15(b) of the DC Rules ofProfessional Conduct." 

2 



Rule 1.15 sets forth a lawyer's ethical obligations regarding the proper handling 

of entrusted funds. Violations of its provisions are serious. Intentional or reckless 

misappropriation ordinarily results, almost automatically, in disbarment and even a 

negligent misappropriation results in a lengthy suspension, as may a commingling 

violation. By contrast, the reporting and certification requirements set forth in the 

proposed amendments to Rule l.15(b) are prophylactic measures intended to remind 

attorneys of their IOL T A obligations. They do not prescribe the manner in which a 

lawyer must handle entrusted funds, but instead require a lawyer to state that he or she 

has fulfilled those substantive duties. The courts, the profession, and the public must be 

protected from lawyers who mishandle entrusted funds, but a lawyer who complies with 

these duties does not pose a risk to the public merely because he or she fails to report or 

certify that compliance. In short, the certification and reporting requirements do not 

directly implicate the public interest; they are a means to an end, not an end in 

themselves. With the exception of the requirement to report professional misconduct in 

Rule 8.3, which is critical to a self-regulating profession, the D.C. Rules of Professional 

Conduct contain no administrative reporting requirement that carries disciplinary 

sanctions for noncompliance.4 

Rather, reporting and certification regarding the handling of IOL TA funds are 

more properly included among the administrative requirements of Bar membership set 

4 Imposing disciplinary sanctions based on noncompliance with rules that have not been adopted by the 
Court also raises serious questions. The proposed reporting and certification rules would delegate to the 
Bar Foundation the authority to develop the reporting and certification requirements that the disciplinary 
system would then be asked to enforce. We believe that discipline should be reserved for violation of 
ethical norms established by the Court. 

3 




· . 


forth in D.C. Bar Rule II. Other such requirements include: periodic registration;5 

maintaining on file a current address; paying Bar dues; and, for new lawyers, completion 

of a mandatory ethics course. These important requirements enable the Bar to operate 

smoothly, and noncompliance exposes a lawyer to an administrative suspension. 

Administrative suspension is far more likely than disciplinary action to promote 

quick compliance with the reporting requirements at relatively little cost. As in the case 

of failure to register or to pay Bar dues, the Bar would be able to act promptly and on its 

own initiative, following notice that a lawyer has failed to make the required report 

and/or certification. No lengthy proceedings are necessary. The disciplinary system, by 

contrast, involves layers of procedural requirements, culminating, in most cases, in 

review before the D.C. Court of Appeals, before any sanction is imposed, and the process 

is often lengthy. Although this deliberate process is suitable for enforcing ethical norms, 

it is not well adapted to compelling the timely submission of reports and certifications. If 

the expectation is that an initial inquiry from Bar Counsel would stimulate compliance, 

surely the same can be said of a notice of administrative suspension by the Bar. 

The recent amendments to Rule XI reflect a clear indication from the Court that 

only serious and contested cases should command the resources of the disciplinary 

system. We do not think that noncompliance with a reporting requirement, when the 

lawyer may be complying with substantive ethical obligations, meets this threshold. To 

divert the resources of Bar Counsel, the lawyers and public members who volunteer their 

time, and members of the Court to enforce reporting requirements seems contrary to the 

5 Perhaps lawyers could be required to file the necessary certification regarding compliance with or 
exemption from the IOL T A requirements with the annual registration statement. 

4 




· . 


Court's direction. It is, moreover, ill-advised, especially at a time when the number of 

complaints may increase due to the current economic environment. 

CONCLUSION 

The Board appreciates the opportunity to submit its comments on the proposed 

changes to the IOLTA rules. We hope they are of assistance to the Rules Review 

Committee and the D.C. Bar Board of Governors. 

Respectfully submitted, 

THE BOARD ON PROFESSIONAL RESPONSIBILITY 

By: 
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MEMORANDUM 
 

TO:  D.C. Bar Board of Governors 
 
FROM: Katherine A. Mazzaferri, Cynthia D. Hill, Carla J. Freudenburg  
 
DATE: June 8, 2009 
 
SUBJECT: Staff Recommendations on Certain IOLTA Proposals  

 
Introduction 

 
As an overarching principle, the Rules of Professional Conduct Review 

Committee (“Rules Review Committee”), the Bar staff and the Bar Foundation agree that 
a comprehensive IOLTA rule will further the important mission of the Bar Foundation  -- 
to make funding available to legal service providers in the District of Columbia by 
increasing the revenue available to the Bar Foundation.  The Bar Foundation and the Bar 
staff further agree that member education will be important to the success of 
implementing any revised IOLTA rules. 

 
However, there are several aspects of the proposed revisions to Rule 1.15 to 

which the Rules Review Committee, the Bar Foundation, and Bar staff have each taken a 
different approach.  These different approaches involve proposals for a limited exception 
to compliance with the IOLTA rules for lawyers who engage in multijurisdictional 
practice; a requirement that members certify their compliance with or exemption from the 
IOLTA rules; certain additional reporting requirements for members who are required to 
maintain IOLTA trust accounts; and enforcement mechanisms. 
 
 Multijurisdictional Practice Exemption 
 
 The Rules Review Committee and the Bar Foundation have taken different 
approaches to determining who is covered under the proposed multijurisdictional 
(“MJP”) practice exemption in Rule of Professional Conduct 1.15(b). 
 

The attached memoranda from the Rules Review Committee and the Bar 
Foundation provide details about the approach and rationale each has taken in drafting 
the exception to RPC 1.15. 
 
 Member IOLTA Rules Education Campaign 
 
 The Bar staff consensus is that the most productive, cost-effective way to notify 
members about the new IOLTA rules and to facilitate compliance is through a 
comprehensive, in-depth program education effort, to be conducted under the Bar’s Rules 
Education Program.  This emphasis on extensive member education is particularly 
important because the requirements of the different jurisdictions in which some D.C. Bar 
members are licensed to practice may initially complicate those members’ understanding 
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of how the revised rules would apply to them.  The Bar Foundation supports the Bar’s 
proposed member education campaign, and it is anticipated that the Bar Foundation 
would be involved in education and outreach to members.1 
 
 The Bar can draw on its successful experience in conducting the 2007 Rules 
Education Program on the substantial changes to the D.C. Rules of Professional Conduct.  
For example, all CLE courses devoted to the Rules changes received “good” to 
“excellent” ratings; most courses and faculty received “excellent” ratings; almost every 
course had feedback about the useful and practical nature of the courses; and many 
individual attendees commented that it was the best CLE they had attended.  The 2007 
Bar Conference was wholly devoted to the Rules changes, and the changes were 
highlighted in the E-Brief and the Washington Lawyer.  The outreach has been ongoing:  
in FY 2007-08, 1,869 people attended 31 different courses that were in the Rules 
Education Program. 
 

Additionally, the Mandatory Course on the D.C. Rules of Professional Conduct 
and D.C. Practice, which is offered 12 times a year, receives consistently high ratings and 
reaches approximately 3,500 members annually.  “Basic Training,” a popular, intensive 
seminar for solo practitioners produced by the Practice Management Advisory Service, 
receives consistently outstanding feedback. 
        
 The Rules Education program on revised IOLTA rules would include: 
 

1.  Washington Lawyer:  Bar president’s page; “Speaking of Ethics” column; “Bar 
Counsel” column; and feature article(s). Articles and columns on the topic could appear 
in consecutive issues. 

 
2.  Continuing Legal Education:  A new course about the new IOLTA rules could 

be developed, or the topic could be included as part of the existing CLE course on Ethics 
and Trust Accounts.  The course could be offered free of charge to members; also 
available on a CD and online (if this latter method of delivery becomes available). 

 
3.  Mandatory Course on the D.C. Rules of Professional Conduct and D.C. 

Practice:  The topic would be included in the ethics, disciplinary system and regulation 
counsel segments of Course sessions. 

 
4.  Sections:  Educational events sponsored by the solo and small firm committee 

of the Law Practice Management Section. 
 
5.  D.C. Bar Website:  A lead story about changes to the IOLTA rules would be 

posted periodically on the Bar’s website. 
 

                                                 
1  Although the Bar Foundation supports a member education campaign, it does not view the member 
education campaign as an alternative to an IOLTA certification and reporting plan. 
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6.  Regulation Counsel Staff:  Legal ethics counsels and the manager of the 
Practice Management Advisory Service (PMAS) would educate members one-on-one 
through phone and e-mail consultations about the new rules and compliance. 

 
7.  “Basic Training” seminar:  Sponsored by the Practice Management Service 

Committee, this intensive seminar for new and current solo practitioners is held once or 
twice a month by the PMAS manager.  During sessions of this seminar, the manager and 
Bar Foundation staff would be available to educate members about the new IOLTA rules. 

 
8.  Bar Foundation:  Through its work of managing and distributing IOLTA 

funds, the Bar Foundation has established relationships with area banks and large District 
law firms.  It is anticipated that the Bar Foundation would continue its outreach and 
education efforts about the new IOLTA rules to the banks and law firms. 

 
9. Online surveys to selected groups of members (particularly to solo practitioners 

and to attorneys in small, medium and large firms) before and after implementation of the 
IOLTA rules to assess members’ awareness of the IOLTA rules and the effectiveness of 
the Bar’s notice to members, and to identify ways in which the Bar could facilitate 
members’ compliance.  This idea originated from a recent discussion with the Bar 
Foundation. 

 
10.  The Bar can provide to the Bar Foundation contact information on the firm 

administrators for the largest law firms located within the District of Columbia, which 
would enable the Bar Foundation to reach approximately 9,000 lawyers. 

 
11.  After two years, an evaluation and cost/benefit analysis should be considered 

to determine if a certification plan would be appropriate, and if so, how it might 
effectively be designed. 

 
 Certification Requirement 
 
 The Bar Foundation has proposed that D.C. Bar members be required to certify 
whether they are complying with the IOLTA rules or whether they are exempt from 
them.  Under the Foundation’s proposal, non-compliance with the certification 
requirement would be treated as a disciplinary violation. 

 
Although the Rules Review Committee’s Report includes an IOLTA certification 

requirement in RPC 1.15 (b),2 originally proposed by the Bar Foundation, the Rules 
Review Committee has taken no position on the merits of the form and manner of this 
requirement.3  

                                                 
2  “A Bar member shall in a form and manner prescribed by the Foundation… (2) certify periodically to the 
Foundation compliance with the IOLTA requirements of this rule or exemption from those requirements.” 
 
3  The Bar Foundation’s proposal was in proposed RPC 1.20, and it specified that certifications would be 
submitted to the D.C. Bar. 
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In comments filed about the proposed IOLTA rule changes, the Board on 

Professional Responsibility (BPR) and the Office of Bar Counsel (OBC) stated their 
belief that non-compliance with a certification requirement should not subject a member 
to disciplinary suspension because a member’s failure to do so does not directly implicate 
the public interest, which the Rules of Professional Conduct are intended to protect.  
Additionally, enforcing a certification requirement would divert the resources of the 
Office of Bar Counsel from prosecuting serious and contested disciplinary cases.  Instead, 
they recommended that enforcement of the IOLTA provisions be through administrative 
suspensions. 

 
The Bar staff believes, however, that certification would be unduly 

administratively burdensome and expensive, and there is no assurance that imposing such 
a requirement would produce the desired result -- more revenue for the Foundation – or, 
if more revenue, enough additional revenue to offset the costs of administering a 
certification program.  In addition, the Bar staff concurs with the views expressed by the 
BPR and the OBC that non-compliance with a certification requirement should not be 
subject to disciplinary suspension.  Contrary to the alternative suggested by the BPR and 
OBC, however, Bar headquarters staff also believes that non-compliance with a 
certification requirement should not result in administrative suspension, i.e., the loss of 
one’s license to practice law, under D.C. Bar Rules II or any other Bar rule.4  
 
  Sanctions for Non-Compliance 
 

Information from other jurisdictions demonstrates that there are a variety of 
approaches to the issues of whether to require certification of IOLTA compliance and, if 
so, how to enforce the requirement.5  For example, although Maryland requires lawyers 
to report their compliance with, or exemption from the IOLTA rule or statute, its Rules 
do not specify any penalties for non-compliance.  New York reports that lawyers are not 
required to certify.  Pennsylvania lawyers are obligated to certify, and the attorney’s 
annual registration form will not be processed if he or she does not certify IOLTA 
compliance or exemption.  In addition, even where it appears that there are sanctions for 
non-compliance, imposition of the sanctions may be inconsistent.  For example, although 
Texas lawyers are subject to suspension for failing to certify, sometimes this penalty is 

                                                 
4 Typically, the non-disciplinary parts of the Bar have had responsibility for handling matters where non-
disciplinary enforcement is appropriate. 
 
 Although the BPR recommended administrative suspension for non-compliance with a 
certification requirement, the BPR did not consider the option of no enforcement because that question was 
not before it when it reviewed the Rules Review Committee’s report.  As a preliminary view, the BPR 
leadership has a concern about the non-enforcement proposal of the Bar headquarters staff; however, the 
full BPR has not had the opportunity to consider the matter. 
 
5  Chart, IOLTA Compliance Reporting Information 2006, IOLTA Clearinghouse Database – Self 
Reporting by Programs. 
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not enforced.  California also has a certification requirement, but it appears that it is not 
currently being enforced.6 
 
 Certification itself, as opposed to compliance with the underlying ethical 
requirement of properly maintaining an IOLTA account, is a technical process that does 
not – and, in this jurisdiction, should not -- rise to the level of becoming an ethical 
requirement.7  None of the other ethical requirements of the D.C. Rules of Professional 
Conduct have certification requirements. 
 

Disciplinary or administrative suspension for non-compliance with a certification 
requirement would likely fall disproportionately on solo and small firm practitioners.  
Unlike large-firm practitioners, who have support systems in place to monitor and 
respond to a certification requirement, it is typically more of a challenge for solo and 
small-firm practitioners to handle administrative and business tasks related to their 
practices.  Moreover, in the current economic climate, more attorneys, including recent 
law school graduates, are opening solo practices, and current solo and small firm 
practitioners are struggling with diminished revenue and resources.  We believe that Bar 
resources would be better spent on notice to our members about the new IOLTA rules 
through intensive education efforts instead of punishing lawyers for failing to certify 
compliance or exemption with the IOLTA rules. 

 
 Cost Effectiveness Analysis 
 
A certification requirement is expensive, and not known to be cost effective.  As 

of November 2008, it was estimated that it would cost approximately $208,000 during 
the first year to reach 88,000 members by postal mail8 and nearly $160,000 annually in 
subsequent years.  This estimate includes only the cost of postage, and the labor costs for 
database design and data collection; it does not include the costs of ongoing editing, 
maintenance or analysis of the data, creating reports, etc.9  These costs would only rise as 
the Bar’s membership increases and postage and labor costs increase. 

 
The costs of certification would have to be absorbed by the Bar Foundation.  The 

1980 member referendum prohibits the use of Bar dues for administering this program.  

                                                 
6  Maryland, New York and Pennsylvania are voluntary bar jurisdictions; California, Florida and Texas are 
unified bars. 
 
7  Without a track record of applying other methods, such as massive education, to secure compliance, 
certification and sanctions would be a particularly harsh response to a member who properly maintains all 
accounts but fails to submit a certification that he or she is complying with the IOLTA rules, or the member 
who clearly is exempt from the IOLTA requirements but fails to submit a certification to that effect. 
 
8  Given the unreliability of e-mail (e.g., incorrect and outdated addresses, member restrictions on usage, 
spam filters, employer rules about receipt of non-employment e-communications, etc.), e-mail would not be 
a viable alternative for effective notice to members who would be subject to the new requirements. 
 
9  The Bar staff also has not attempted to design or to estimate the costs of administering a process for 
administrative suspension of members who do not comply with a certification requirement, as proposed by 
the Bar Foundation. 

 5



If asked by the Court of Appeals for its opinion on using dues funds for certification, the 
BOG would have to determine, as a policy matter, if it thought that this use of dues was 
an appropriate, and a good use of dues, given the other Bar programs that the Bar is not 
permitted to fund with dues10, as well as the limitations on available resources for those 
activities that are currently dues-funded. 
 

Certification is unlikely to be cost effective for the Bar Foundation.  The Bar 
Foundation has told us that $208,000 is the equivalent of nearly two months of revenue 
for it.  However, given the current economic climate, the Foundation is now facing a 
$1,000,000 shortfall in interest revenue this year, and if a certification requirement were 
in effect, the costs of certification would absorb a higher percentage of its income – 
almost 20%.11 

 
We are unaware of any way to quantify the amount of extra interest revenue that 

the Bar Foundation might gain through a certification requirement that would enable it to 
cross-check banking data and track down revenue that it otherwise may be “missing.”  
There is no way of knowing whether a certification requirement would net the 
Foundation a “profit” in excess of the funds it would expend on certification. 

 
Because there is not a uniform method for administering a certification 

requirement that can be duplicated reliably to produce enough revenue to justify the 
significant costs to administer it, we believe that it would be prudent initially to take a 
careful approach before implementing a certification program in this jurisdiction. 

 
IOLTA Account Reporting Requirements 
 
The Rules of Professional Conduct Review Committee’s Report also includes an 

IOLTA reporting requirement in RPC 1.15(b)(1): “A Bar member shall in a form and 
manner prescribed by the Foundation (1) advise the Foundation of the establishment and 
closing of a DC IOLTA account . . .” 

 

                                                 
10  Including the CLE Program, which assists members in complying with their ethical obligations under 
RPC 1.1 to maintain the requisite knowledge and skills to represent clients competently. 
 
11  The variety of approaches among other jurisdictions may reflect how much IOLTA revenue is reliably 
anticipated as compared to with how much it costs to administer a certification requirement.  For example, 
in 2007-08, Florida received $44 million in IOLTA revenue; California received $22 million in 2008; 
Texas, $20 million in 2007; Pennsylvania, $12.1 million in 2008; and Maryland, $6.7 million in 2008.   
 
Although we do not know the break-out of the costs of administering California’s IOLTA certification, 
California administers IOLTA accounts, the California Equal Access Fund, the Justice Gap Fund and the 
administration of grants to legal services providers with a $1.5 million operating budget.  Three full-time 
staff work on IOLTA administration.  Texas administers IOLTA compliance with two full-time staff who 
spend 50 to 60% of their time on compliance work during an approximately six-month period, and one 
assistant who provides full-time support during the same six months.  Members comply through their law 
firms, online, or by mail.  Last year, the Texas certification process moved more fully online; members 
were mailed only one paper reminder.   
 

 6



As with the proposed certification requirement, included in the Bar Foundation’s 
report, the Rules Review Committee has taken no position on the form and manner of its 
implementation. 12 

 
The Bar Foundation has proposed that non-compliance with the reporting 

requirement should be treated as a disciplinary violation.  While disagreeing with this 
approach, the BPR and the OBC have suggested that failure to report the opening and 
closing of IOLTA accounts should be subject to administrative suspension.13 

 
Based on the research about some other jurisdictions, there is lack of uniformity 

and indeed, considerable ambiguity about whether there are penalties for bar members 
who fail to report the opening and closing of IOLTA accounts.  For some jurisdictions, it 
is difficult to determine whether reporting is even required.  For example, in Maryland 
and Pennsylvania, it is unclear whether attorneys are required to report the opening and 
closing of IOLTA accounts.  According to IOLTA instructions given to California and 
Texas attorneys, it appears that they are required to report, but it is not clear that this is a 
rule-based requirement.  Florida’s ethical rules do require a member to report the opening 
of an IOLTA account (but are silent about whether the attorney must report the closing of 
such accounts), and failure to do so presumably subjects a member to disciplinary 
sanctions. 

 
For the reasons expressed about certification, we do not think that there should be 

any consequences for the failure of a D.C. Bar member to notify the Bar Foundation of 
the opening and closing of an IOLTA account.  In addition, Bar staff also believes that 
non-compliance should not result in administrative suspension under D.C. Bar Rule II or 
any other Bar rule. 

 
However, we recognize that there are public policy reasons why the Bar 

Foundation would want members to notify it when they establish and close IOLTA 
accounts.  For example, under current Appendix B(c)(1) and (2) to Rule X of the D.C. 
Bar Rules and the form used to establish an IOLTA account, the depository is directed by 
the lawyer or law firm to remit the interest, other financial information and the name of 
the lawyer or law firm associated with the IOLTA account to the D.C. Bar Foundation.  
The form also directs the lawyer to send a copy to the Bar Foundation (DC IOLTA 
Account Election Form attached).  However, the Bar Foundation reports that banks and 
Bar members are inconsistent in providing this information.  Thus, the Bar Foundation’s 
proposed notice requirement would enable Foundation staff to cross check for accuracy 
the IOLTA account information and interest that the banks are providing to the Bar 
Foundation. 

                                                 
12  The Bar Foundation’s proposal was in proposed RPC 1.20, and specified that notice would be made to 
the Bar Foundation in a form and manner prescribed by the Bar Foundation. 
 
13  As was the case with its consideration of the certification requirement, the BPR did not consider the 
alternative of no enforcement of an account reporting requirement because that question was not before it.  
While the BPR leadership preliminarily has a concern about the non-enforcement proposal, the full BPR 
has not had the opportunity to consider the matter. 
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The Rules Review Committee’s proposed Section 20(g)(1) through (3) to Rule XI 

of the Rules Governing the Bar mirrors the purpose and function of  current Appendix 
B(c)(1) and (2).  The Bar Foundation agreed with the Rules Review Committee’s 
placement of this language in Rule XI instead of an RPC.14  The current language of 
Appendix B(c) states that lawyers or law firms depositing client funds . . . shall direct the 
depository institution to remit the interest to the Bar Foundation, etc.  In comparison, the 
proposed language of Rule XI Section 20(g) does not include the language “lawyers or 
law firms shall direct the depository institution.”  Instead, Section (g) states that “On 
forms approved by the Foundation, a financial institution that maintains DC IOLTA 
accounts shall . . .” However, the obligations of the banks to the Bar Foundation are the 
same under the current and proposed rules. 

 
Although we do not believe that there should be disciplinary or administrative 

consequences for the failure of a Bar member to report the opening and closing of an 
IOLTA account to the Bar Foundation, we support the idea that there should be a strong 
statement by the Court of Appeals as to the importance of lawyers reporting this 
information to the Bar Foundation.  Additionally, there needs to be clarity on this point 
for our members and for our staff experts in the Legal Ethics and Practice Management 
programs who typically field these kinds of inquiries.  In a manner analogous to RPC 
Rule 6.1, where members are encouraged to either provide pro bono representation or 
contribute to legal services providers, we suggest that members should be encouraged – 
although not required -- to notify the Bar Foundation of the establishment and closing of 
IOLTA accounts. 

  
Conclusion 

 
 We strongly believe that an intensive education effort by the Bar and the Bar 
Foundation will accomplish the goal of educating Bar members about their new 
obligations under the revised IOLTA rules and will increase interest revenue to the Bar 
Foundation without the significant drain on revenue and staff resources that reporting and 
certification requirements would entail.  The Bar already has a successful member 
education program to draw on in designing this effort.  Several years after 
implementation of the IOLTA rules, an assessment can be considered to determine if 
certification and/or account reporting requirements are necessary to enhance the Bar 
Foundation’s revenue and work significantly. 
 
 We also support surveys of our members to measure compliance with the IOLTA 
rules and to help us improve our efforts to facilitate member compliance. 
 
 Because we recognize that there are public policy reasons why the Bar 
Foundation would want members to notify it when they establish and close IOLTA 
accounts, we support a voluntary program accompanied by a strong statement from the 

                                                 
14 The Rules Review Committee believed that the obligations of the approved depositories were more 
appropriately housed in Rule XI instead of a Rule of Professional Conduct, which governs obligations of 
lawyers. 
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Court within the Rules of Professional Conduct to encourage Bar members to notify the 
Bar Foundation when they open and close IOLTA accounts. 
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District of Columbia Bar 
Board of Governors Meeting1 

June 9, 2009 
 

Call to Order 
(Agenda Item 1) 

 
 President Robert J. Spagnoletti called the meeting to order at 2:35 p.m. 

 The members of the Board of Governors present at the meeting were President-

elect Kim M. Keenan, and Board members Johnine P. Barnes, Amy L. Bess, Paulette E. 

Chapman, Judith M. Conti, Sabine S. Curto, Judy Deason, Natalie F. P. Gilfoyle, Ankur 

J. Goel, Ellen M. Jakovic, Charles Lowery, Jr., Barry Mills, Laura A. Possessky, 

Christina G. Sarchio, Melvin White, and Benjamin Wilson. 

 Bar Headquarters staff in attendance included Katherine A. Mazzaferri, Cynthia 

D. Hill, Joseph P. Stangl, Maureen Thornton Syracuse, Kathryn Alfisi, Elvira French, 

Carla J. Freudenburg, Mark Herzog, Cynthia D. Kuhn, Karen Savransky, Candace Smith-

Tucker, and Hope C. Todd.  Also in attendance were Katherine L. Garrett, Executive 

Director, D.C. Bar Foundation, Eric L. Hirschhorn, Chair, Rules of Professional Conduct 

Review Committee, Stephen J. Pollak, President, D.C. Bar Foundation, James E. Rocap 

III, Chair, Sections Council, Daniel Schumack, Vice-Chair, Rules of Professional 

Conduct Review Committee; and Gene Shipp, Bar Counsel. 

Proposal on Amendments to the IOLTA Rules 
(Agenda Item 9) 

 Eric L. Hirschhorn, Chair, and Daniel Schumack, Vice-Chair, of the Rules of 

Professional Conduct Review Committee presented their recommendations on revisions 

to the IOLTA rules located behind Tab 9.  The committee’s recommendations were in 

                                                 
1  IOLTA discussion only; all other portions of the minutes are redacted. 
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response to proposals originally submitted to the Bar by the D.C. Bar Foundation and to 

comments filed during a public comment period.  The presentation by Mr. Hirschhorn 

and Mr. Schumack was followed by presentations by Katherine L. Garrett, Executive 

Director, and Stephen J. Pollak, President of the D.C. Bar Foundation.  It was noted that 

there was agreement that the Board of Governors should recommend to the Court of 

Appeals the adoption of mandatory IOLTA and rate comparability, but the Rules Review 

Committee and the Bar Foundation differed on how to define which Bar members would 

be subject to the new rules and which would be exempt.  In particular the issue was the 

application of the rules to attorneys with multijurisdictional practices, i.e., how to address 

the possibility that they could be subject to conflicting rules among the District and other 

jurisdictions. 

 It was also noted that the Bar Foundation had originally proposed that the IOLTA 

rules require attorneys to certify whether they maintained IOLTA accounts or were 

exempt and to report to the Foundation on the opening and closing of such accounts, and 

that attorneys be subject to disciplinary suspensions for failing to certify or to report.  

However, in response to comments from the disciplinary system opposing disciplinary 

suspensions and a briefing memo from the Bar headquarters staff recommending that the 

Board support an extensive member education campaign instead of recommending 

certification and/or reporting requirements with administrative suspensions, Ms. Garrett 

stated that the Foundation would explore developing a program of monitoring and 

voluntary reporting to complement the education campaign, instead of continuing to 

recommend certification and reporting. 

 2



 3

 She suggested that this might involve a two-year period focused on education by 

the Bar and the Foundation and outreach by the Foundation, which would be followed by 

two more years of the outreach possibly including heightened requests for information, 

with evaluation and assessment of the effectiveness of the education and outreach efforts 

in the fifth year.  Mr. Pollak suggested that the proposed revisions to Rule XI, Section 

20(h) of the Rules Governing the Bar could be further revised to provide that the Bar 

Foundation would be authorized to engage in monitoring in lieu of certification and 

mandatory reporting. 

 It was noted that attorneys would continue to be subject to disciplinary action for 

failing to maintain their IOLTA accounts properly. 

 After a lengthy discussion of the multijurisdictional practice issue, the Board of 

Governors requested that the presenters prepare several scenarios that would illustrate 

how each of the proposals would apply in various multijurisdictional practice settings.  In 

addition, President-elect Keenan asked that the Bar Foundation present to the Board a 

description of how a monitoring effort would work.  
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District of Columbia Bar 
Board of Governors Meeting1 

July 21, 2009 
 

Call to Order 
(Agenda Item 1) 

 
 President Kim M. Keenan called the Board of Governors to order at 1:15 p.m. 

 The members of the Board of Governors present at the meeting were: Johnine P. Barnes, 

Paulette E. Chapman, Judith M. Conti, Sabine S. Curto, Judy Deason, Ronald S. Flagg, 

Meredith Fuchs, Nathalie F.P. Gilfoyle, Ankur J. Goel, Ellen M. Jakovic, Kim M. Keenan, 

Barry C. Mills, Laura A. Possessky, James W. Rubin, and R. Justin Smith. Amy L. Bess, 

Charles R. Lowery, Jr., Christina G. Sarchio, and Robert J. Spagnoletti participated by 

telephone. 

 The Honorable Eric T. Washington, Chief Judge, D.C. Court of Appeals, and the 

Honorable Lee Satterfield, Chief Judge, D.C. Superior Court, joined the meeting. Bar 

headquarters staff members who attended were Katherine A. Mazzaferri, Cynthia D. Hill, 

Joseph P. Stangl, Maureen Thornton Syracuse, Carla J. Freudenburg, Mark Herzog, Cynthia G. 

Kuhn, Daniel Mills, Karen Savransky, and Hope C. Todd. Others in attendance were Elizabeth 

Branda, Board on Professional Responsibility; Katherine Garrett, D.C. Bar Foundation; Eric L. 

Hirschhorn, Rules of Professional Conduct Review Committee; Virginia A. McArthur, 

Continuing Legal Education Committee; Stephen J. Pollak, D.C. Bar Foundation; Daniel 

Schumack, Rules of Professional Conduct Review Committee; and Gene Shipp, Office of Bar 

Counsel. 

 
Proposal on Amendments to IOLTA Rules 

(Agenda Item 14) 
 

 Ms. Hope Todd summarized the three proposals for revisions to the IOLTA Rules to 

make IOLTA mandatory for D.C. Bar members and to require interest rate comparability for all 
                                                 
1  IOLTA discussion only; all other portions of the minutes are redacted.   



approved depositories. These included a November 2007 proposal of the D.C. Bar Foundation, 

a June 4, 2009 proposal of the Rules of Professional Conduct Review Committee (“Rules 

Review Committee”), and a June 9, 2009, proposal of the D.C. Bar Foundation. The critical 

distinction among the three proposals is how each rule addresses exemptions for members with 

multi-jurisdictional practices. 

 Mr. Daniel Schumack, Vice-Chair of the Rules Review Committee, presented the Rules 

Review Committee’s recommendation, which would allow an exemption if the lawyer is 

otherwise compliant with contrary mandates of a tribunal or is participating in, and compliant 

with the trust accounting rules and IOLTA program of the jurisdiction in which the lawyer is 

licensed and principally practices. He highlighted the committee’s concerns about a transaction-

based rule, e.g., the risks that attorneys would have to maintain multiple trust accounts, incur 

additional expense to manage and maintain them, and potentially commit disciplinary violations 

if funds were placed in the wrong accounts. He expressed the committee’s desire to simplify 

and to clarify the IOLTA and trust accounting rules.  

 Mr. Eric L. Hirschhorn, Chair of the Rules Review Committee, also described the 

differences among the proposals. 

Mr. Stephen J. Pollak, immediate past President of the D.C. Bar Foundation, and Ms. Katherine 

L. Garrett, Executive Director of the Bar Foundation, described the Foundation’s November 

2007 proposal, which would take a transactional approach and would require that all IOLTA 

funds arising out of transactions with a nexus to the District of Columbia be placed in D.C. 

IOLTA accounts. In response to the Rules Review Committee proposal, the Bar Foundation 

also put forward its June 9, 2009 proposal, which considers the practitioner’s principal place of 

practice and would permit an exception to the D.C. IOLTA rule only when there is a conflict 

between the D.C. rule and the contrary mandates of a tribunal or another jurisdiction’s rules. 



Mr. Shipp described the Bar Counsel’s analysis of disbursement irregularities and overdraft 

notices related to IOLTA accounts. He concluded that the number of matters involving trust 

accounts docketed by Bar Counsel is very small in relation to the total number of complaints 

received about other matters. 

 Mr. Mills discussed the impact on solo and small firm practitioners of maintaining 

multiple IOLTA accounts. He noted that in his Basic Training seminar, he receives many basic 

questions about trust accounts. He commented that any IOLTA rule adopted should be clear and 

easy for practitioners to follow. 

 The discussion moved to the merits of a transaction based or principal place of practice 

approach to addressing multi-jurisdictional practice considerations, the ease of practice for 

attorneys, and the increase in the amount of money potentially available for IOLTA. 

ACTION ITEM: Ms Keenan requested the sense of the Board as to Option 1, 
the Bar Foundation’s proposal of November 2007 of a transaction-based 
approach. The sense of the Board of Governors was to reject option 1. 
 
ACTION ITEM: A motion was made and seconded to vote between options 2, 
the Rules Review Committee proposal of June 4, 2009 (rate comparability 
required for approved depositories and IOLTA participation mandatory for 
attorneys with exemption based on “licensed and principally practices”) and 3, 
the Bar Foundation proposal of June 9, 2009 (rate comparability required for 
approved depositories and IOLTA participation mandatory for attorneys with 
exemption based on “contrary mandates”). Through a ballot vote by the voting 
members of the Board of Governors, the Board decisively approved 
recommending option 2 to the Court of Appeals. 
 

 Ms. Garrett then discussed the Bar Foundation’s proposal on IOLTA monitoring by the 

Bar Foundation. Citing potential disciplinary consequences, Ms. Elizabeth Branda requested an 

opportunity to review and comment on any proposal on IOLTA monitoring. Ms. Mazzaferri 

discussed concerns related to sharing member records with the Bar Foundation for its 

monitoring efforts. She noted that those concerns could be addressed in a transmittal letter to 

the Court of Appeals. The Board then considered two separate proposals for draft language, one 

submitted by the Bar Foundation and the other by the D.C. Bar staff. 



ACTION ITEM: A motion was made and seconded to approve in principle an 
IOLTA monitoring concept, with the specific language to be developed by the 
Bar Foundation and the Rules Review Committee, for final approval by the 
Executive Committee. The motion was accepted without objection. 
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BOARD ON PROFESSIONAL RESPONSIBILITY 


July 30, 2009 

Kim Michele Keenan, Esquire 
President, District of Columbia Bar 
c/o Carla J. Freudenberg, Esquire 
Regulation Counsel, District of Columbia Bar 
1101 K Street, N.W. 
Suite 200 
Washington, D.C. 20005 

Re: 	 Proposed Changes to the District of Columbia Rules 
Governing IOLTA 

Dear Ms. Keenan: 

On behalf of the Board on Professional Responsibility, I submit herewith 
comments on the most recent proposed changes to the District of Columbia rules 
governing the Interest on Lawyers' Trust Accounts (IOLTA). 

The Board hopes that our comments are of assistance to the Board of 
Governors in making its recommendations to the D.C. Court ofAppeals. 

We would be pleased to respond to any questions concerning the Board's 
comments. 

Chair 

cc: 	 Wallace E. Shipp, Jr., Esquire 
Bar Counsel 

Ronald S. Flagg, Esquire 

President-Elect 

District of Columbia Bar 


Katherine L. Garrett, Esquire 

Executive Director 

District of Columbia Bar Foundation 


430 E Street, N W, Suite 138, Washington, DC 2000I. 202-638-429°, FAX 202-638-47°4 



SUPPLEMENTAL COMMENTS OF THE BOARD ON PROFESSIONAL 

RESPONSIBILITY ON PROPOSED CHANGES TO THE DISTRICT OF COLUMBIA 


RULES GOVERNING THE INTEREST ON LAWYERS' TRUST ACCOUNTS (IOLTA) 


INTRODUCTION 


The Board has been asked to comment on proposed language authorizing the Bar 

Foundation to monitor compliance with IOLTA requirements. The new language provides, in 

relevant part: "The Foundation may monitor lawyers' participation in the DC IOLT A program." 

Proposed Comment 4 to Rule 1.15. Two classes of entities are subject to monitoring: 

(1) financial institutions that hold IOLT A accounts; and (2) lawyers, with respect to their 

participation in the IOL TA program. 1 The proposal will require changes to the Comments to 

Rule 1.15 (safekeeping of property) and a new section of D.C. Bar Rule XI ("Rule XI") to 

address trust accounts. The monitoring provision would appear as Rule XI, § 20(h). 

The Board has been advised that, for many years, the Foundation has monitored the 

opening of IOLTA accounts at financial institutions. The institution notifies the Foundation, 

which can then reconcile the interest payments to ensure that the Foundation is receiving funds 

from that IOLTA account. We understand that the Foundation intends to continue this practice, 

in the expectation that new IOLTA accounts will be opened if participation in IOLTA becomes 

mandatory, as the Board of Governors will propose. We are told that this monitoring has been 

occurring for more than 20 years, and the Foundation has not previously considered express 

authorization necessary. Further, we are told that the Foundation from time to time makes 

inquiries to individual lawyers. 

Proposed Rule XI, § 20(h) provides that "[t]he Foundation may monitor I) fulfillment of the requirements of 
paragraphs (f) and (g) of this Rule [setting forth dividend and interest rates and the remittance and reporting 
obligations of participating financial institutions] by institutions that elect to offer and maintain DC IOLT A 
accounts; and 2) lawyers' participation in the DC IOLTA program. 

I 



In the Board's view, these proposed amendments raise three issues: 

1. Is additional authority necessary? 

The rule seems superfluous in light of the fact that the Foundation currently monitors the 

opening of new accounts and may under its existing authority make inquiries of lawyers. If the 

rule is instead intended to increase the authority of the Foundation, it is important to identify the 

additional activities that the Foundation would be authorized to take. 

2. Placing the IOLTA rules in Rule XI will make them less prominent. 

Rule XI addresses the jurisdiction and operation of the disciplinary system. The IOLT A 

rules now appear as an appendix to the D.C. Rules of Professional Conduct. A violation of these 

provisions subjects a lawyer to discipline. As we understand, the Board of Governors approved 

the recommendation of the Rules of Professional Conduct Review Committee to move the 

IOLTA provisions from the appendix to a new section of Rule XI, which would separate them 

from the ethics rules governing lawyer conduct. Our understanding is that one objective of this 

change is to make the IOLTA rules more prominent. 

We believe that the change will have the opposite effect. In the Board's experience, the 

vast majority of lawyers are not familiar with Rule XI and learn of it only when they become the 

subject of disciplinary charges. Further, it is not at all apparent that financial institutions will 

think to turn to the rule that governs lawyer discipline to determine their IOLT A responsibilities. 

Consequently, attaching the IOLT A rules at the end of the disciplinary procedures set forth in 

Rule XI will likely make the IOL TA rules harder for lawyers to find and no more accessible to 

financial institutions than they are in the appendix to the disciplinary rules. 
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3. Describing the Foundation's authority in a Court rule devoted to the disciplinary 
system is confusing and potentially mischievous. 

In addition, placing in Rule XI a description of the Foundation's authority to monitor 

lawyers' participation in IOLTA implies that the Foundation is part of the disciplinary system 

and that a failure to provide infonnation in response to its inquiry may be grounds for discipline. 

The proposed language of Rule XI, § 20(h) authorizes the Foundation to monitor "lawyers' 

participation in the DC IOLT A program." This suggests that the Foundation is to play an active 

role in the disciplinary system by investigating possible non-compliance. The problem is 

compounded because the provision would delegate to the Foundation broad discretion over the 

fonn and substance of its monitoring. Though the proponents of this provision have assured us 

that they contemplate only voluntary participation and non-intrusive inquiries, nothing in 

proposed § 20(h) so limits the Foundation's authority, leaving open the possibility that a future 

Foundation might take a contrary position. Engrafting a voluntary procedure into the mandatory 

rules of the disciplinary system invites confusion. 

The Board appreciates the assurance of Bar Counsel that he would not prosecute an 

attorney for failing to cooperate with voluntary monitoring and that refusal to cooperate would 

not constitute misconduct under Rule XI, § 2(b} (defining misconduct). We do not find the issue 

as clear as Bar Counsel suggests, and there is no guarantee that a future Bar Counsel will not 

take a different view. The Board has held that provisions of Rule XI governing recordkeeping 

are enforceable by Bar Counsel, and they have been charged as violations. 

4. Where should the Bar Foundation's authority appear? 

The Board submits that the Bar, the Court and the Foundation would be best served by 

creating a new District of Columbia Bar Rule, Rule XVI, to address the Bar Foundation and its 

3 




role in IOLTA? The Board on Professional Responsibility, the Clients' Security Fund, and the 

Attorney/Client Arbitration Board each has its own separate rule, making it easy for a lawyer to 

find the relevant provisions. Making participation in IOLTA mandatory will elevate the role of 

the Bar Foundation, and it is fitting that the Court's rules recognize its importance. A separate 

rule dedicated to the Bar Foundation will make it more prominent to both lawyers and financial 

institutions than appending the provisions to Rule XI. 

Our proposed Rule XVI should explain the role of the Foundation and its authority to 

monitor lawyers' participation in IOL T A. The Board believes that the Rule should describe with 

some specificity what actions the Foundation is authorized to take and make clear that a lawyer 

"should" (i.e., is strongly urged to) comply with those reasonable requests. 

CONCLUSION 

The Board appreciates the opportunity to submit its comments to the most recent 

proposed changes to the IOLTA rules. We hope they are of assistance to the Board of 

Governors. 

Respectfully submitted, 

THE BOARD ON PROFESSIONAL RESPONSIBILITY 

Dated: July 30, 2009 

2 Alternatively, the proposed rule could be numbered as Rule XIV, thus grouping the rule dedicated to the Bar 
Foundation with the rules governing the Board, the Clients' Security Fund and the Attorney/Client Arbitration 
Board, and the successive rules renumbered accordingly. 
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IOLTA Monitoring Provisions 
 
 
Rule 1.15, Comment 4: 

 
The D.C. Bar Foundation (Foundation) administers the DC IOLTA program.  The 
Foundation may monitor lawyers’ participation in the DC IOLTA program.  
Additional elements of the IOLTA program are found in Section 20 of Rule XI of 
the Rules Governing the District of Columbia Bar.  More information is available 
on the Foundation’s website www.dcbarfoundation.org. 
 
 

Rule XI, Section 20(h): 
 

The Foundation may monitor 1) fulfillment of the requirements of paragraphs (f) 
and (g) of this Rule by institutions that elect to offer and maintain DC IOLTA 
accounts; and 2) lawyers’ participation in the DC IOLTA program. 
 
 
 
 

Approved in principle by consensus 
Board of Governors meeting 7/21/2009 
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QUESTIONS FOR TEXAS ACCESS TO JUSTICE FOUNDATION 
AND FLORIDA BAR FOUNDATION 

 
 
1.  Does your Bar require certification by lawyers that they are in compliance with the  
     requirement of having an IOLTA account? 
 
2.  How is the certification process implemented?  Dues statement, letter, other? What is   
  the cost of the process? (staff time, postage, paper, new software, other)? 
 
3.  Which staff (Bar, Court, Foundation or other entity that receives the funds raised from   
     IOLTA accounts) handles the certification process? 
 
4.   Of the certifications received by your bar, what percentage represented members who   
      were required to participate in IOLTA versus members who claimed exemptions from    
      the mandatory IOLTA program? 
 
5.    Do you collect bank account information?  If so, through what means/media?  Is it  

 received by the Foundation or by the Bar or by some other body?  How is the    
 information secured? 

 
6.   Is there a penalty or sanction for failure to certify, or for certifying incorrectly?  If so, 

what is it, who administers it and how many attorneys have been penalized or 
sanctioned? 

 
7.   Have you measured the impact of mandatory IOLTA accounts and/or mandatory  
      certification (in whatever form your program uses, e.g., on your dues statement or in a    
      separate mailing from the dues mailing) on your IOLTA revenue?  If so, what did you     
      find? 
 
8.   We understand that different states have adopted different methods in implementing 

certification programs.  However, are you aware of any statistics or is there any 
written documentation from any bar’s mandatory IOLTA program that shows a 
change in participation after certification is required? 

 
9.   What kind of educational program did you have when the mandatory IOLTA rule was 

put in place?  What method(s) were the most effective for educating members about 
the new requirements? 

 
10. Did you contact the administrators at the large firms to encourage compliance with 

the mandatory rules? 
 
11.  Are the Bar Foundation employees also employees of the Bar or are they employees 

of a separate entity? What is the Bar Foundation relationship to the state’s highest 
Court? 
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QUESTIONS FOR STATE BAR OF TEXAS 
  

1. What does the Bar Foundation do?  What entity formed it? What is its relationship to the 
Bar? (e.g., is it a separate organization, such as a 501(c)(3)? Who appoints its Board?) 

 
The Texas Bar Foundation was created by the State Bar of Texas in 1965. It 
is a philanthropic 501 (c)(3) organization made up of Texas lawyers. One‐
third of one percent of the State Bar membership is invited to membership 
each year. Following the Foundation Board’s vote, an attorney elected to 
the Fellows agrees to make a gift of $2,500 to the Foundation. Fellows may 
take as many as ten years to complete the gift, so long as the Fellow 
makes a gift each year. The State Bar President appoints and the Board of 
Directors approves lawyers and public members to the Texas Bar Foundation 
Board of Trustees. Prior to applying for Texas Bar Foundation grants, 
State Bar entities must be approved by the Board Grant Review Committee in 
an effort to assist the Bar Foundation in prioritizing State Bar grant 
requests.  

 
2. What does the IOLTA Foundation do?  What entity formed? What is its relationship to the 

Bar? (e.g., is it a separate organization, such as a 501(c)(3)?) 
 

The IOLTA program, established in 1984 by the Supreme Court of Texas, 
allows attorneys to pool short‐term or nominal deposits made on behalf of 
clients or third parties into one account. Interest generated by these 
accounts is dedicated to helping nonprofit organizations that provide free 
civil legal services. As of July 1, 1989, all Texas attorneys handling 
qualifying client funds must establish an IOLTA account, unless a low 
balance account exempts them. 
 
The Texas Access to Justice Foundation administers the following funds: 
IOLTA, BCLS (Basic Civil Legal Services ‐ The Texas Legislature enacted 
the BCLS program in 1997, when federal funding for legal services 
decreased significantly. People who file lawsuits must pay a small 
additional fee to the court, ranging from $2 in the lower courts to $25 
for suits taken to the Supreme Court of Texas. These fees are designated 
to assist nonprofit organizations in providing free civil legal services 
to low‐income Texans), CVCLS (Crime Victims Civil Legal Services ‐ In 
2001, the Texas Office of the Attorney General and the Supreme Court of 
Texas entered into an agreement to administer a $5 million Crime Victims 
Civil Legal Services fund over the biennium. The monies granted must be 
used to provide free civil legal services to low‐income victims of crime) 
and Voluntary Access to Justice Contributions (Each year, Texas attorneys 
have the option of donating $100 or more when paying their State Bar of 
Texas dues. A significant portion of these donations is administered by 
the Texas Access to Justice Foundation and granted to legal aid 
organizations statewide.) 
 
The Texas Access to Justice Foundation is separate from the State Bar of 
Texas but a partner with the State Bar of Texas as well as the Texas 
Access to Justice Commission, Legal Aid, and pro bono providers in working 
to ensure that all Texans have access to civil legal assistance regardless 
of ability to pay. 
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Texas lawyers certify their compliance with the IOLTA requirement as part 
of their annual dues statement. 
 
The Board of Directors of the Texas Access to Justice Foundation consists 
of thirteen directors, including the Chairman, all of whom must be 
residents of the State of Texas.  The chairman and six directors are 
appointed by the Supreme Court of Texas (the "Court Appointed Directors") 
and the remaining six directors are appointed by the president of the 
State Bar of Texas with the approval of the board of directors of the 
State Bar of Texas (the "Bar Appointed Directors").  At least two of each 
group of appointees to the Board of Directors, other than the chairman, 
shall be persons who are not attorneys and do not have, other than as 
consumers, a financial interest in the practice of law. 
 

3. What is the relationship of the IOLTA Foundation to the Bar Foundation?  Do they have 
any overlapping functions?  Overlapping or shared resources? Do they share the same 
Board? 

 
They are separate entities, and they do not have overlapping functions, 
shared resources or share the same Board.  

 
4. Is either of the foundations or its activities funded or subsidized by mandatory bar dues? 

 
Neither foundation is subsidized by mandatory bar dues but in 2003, the 
Texas Legislature added to the State Bar Act a provision requiring the 
Supreme Court to set legal services fee in the amount of $65 to be paid 
annually by each non‐exempt active member of the State Bar. Through its 
grant application process, the Texas Equal Access to Justice Foundation 
will administer the 50 percent of the funds dedicated to civil legal 
services to the poor. The Task Force on Indigent Defense will administer 
the other half of the funds for indigent criminal defense projects. 
 

5. Does the bar dues statement ask the members for any certification, information or 
assistance to either foundation?  If so, how?   

 
Texas lawyers are provided an opportunity to make a voluntary contribution 
to access to justice in addition to paying the legal services fee. Last 
year, about $650,000 was collected through voluntary donations. The funds 
are divided with the majority of the funds disbursed by the Access to 
Justice Foundation and the Texas Bar Foundation granting the remaining 
funds. 

 
6. What is the “ask” on the dues statement about IOLTA?  Is it IOLTA certification 

specifically or is it something else?  Has it changed over time, and why (or why not, if it 
hasn’t changed)?  
 

Here is what is listed on our dues statement: 
 

This year the dues statement is being used to confirm your compliance with 
IOLTA (Interest on Lawyers’ Trust Accounts.)  An IOLTA compliance 
statement will not be mailed to you.  By paying your bar dues, you certify 
that you are in compliance with IOLTA and no further action is required.  
If you are not currently in compliance (or have changes to your IOLTA 
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status), check the box on the remittance coupon below certifying that you 
will update your IOLTA compliance information online at www.teajf.org.  
Please read the enclosed flyer for more information. 

 
Voluntary Access to Justice Contribution:                   $150.00 
 
(This tax‐deductible donation will support civil legal services to the 
poor through local programs funded by the Texas Equal Access to Justice 
Foundation and the Texas Bar Foundation.) 

 
7. Is a response required of all members or only a subset of members?  If not all members, 

which category/group of members is required to respond?  What kind of response? 
 

All members. 
 

8. For what purposes other than mandatory bar functions can dues money be used/and or 
staff support be provided?  Do you have a pro bono program?  Does Bar staff or Bar 
dues support it?  How else is it funded? Sections? 

 
The State Bar of Texas does not provide direct pro bono assistance. The 
Texas Lawyers Care Department assists with training and activation of pro 
bono programs. The State Bar of Texas provides legal malpractice insurance 
coverage for all Texas lawyers who do pro bono work through an organized 
program as well as providing access to Lexis for all legal aid attorneys. 
The State Bar of Texas also provides scholarships to Legal Aid attorneys 
to Continuing Legal Education programs. Most State Bar sections support 
pro bono legal services either through direct service, scholarships, or 
free CLE.  

 
9. What is the Bar staff involvement with any IOLTA processes, including certification? 
 

Texas lawyers certify their compliance with the IOLTA requirement as part 
of their annual State Bar dues statement. 

 
10. Does the Bar maintain any bank account information about members’ IOLTA accounts?  

 
The Texas Access to Justice Foundation maintains that information. The 
State Bar of Texas does not. 
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SEPARATE STATEMENT
FRANCIS D. CARTER, MEMBER
D.C. Bar Committee on Rules, Regulations and Board Procedures
February 23, 2011

I write separately because I have a fundamental disagreement with the majority of our 
Committee on the need for each D.C. Bar (“Bar”) member to annually certify their compliance 
with the newly implemented Interest on Lawyers’ Trust Accounts  (“IOLTA”) rules.  I believe 
that an annual certification by each Bar member is warranted; and failure to do so will not, under 
my proposal, implicate a disciplinary violation.  This certification will be accomplished 
simultaneously with the submission of annual dues by each Bar member. Certification is a 
foundational component to our mandatory IOLTA, in my opinion, and it should be implemented
promptly.

I also do not agree with the recommendation of the Committee majority with regard to 
the language of their proposed rule concerning monitoring of our attorneys by the D.C. Bar 
Foundation (“Bar Foundation”) under IOLTA.  As an initial matter, the proposed language from 
the Committee majority requires the development of and subsequent approval of a process for 
monitoring IOLTA compliance but is silent on the substance of any monitoring program.  This 
is so because the Bar and the Bar Foundation are still in the process of determining the form, 
reach and particulars of any modifications of the existing monitoring process currently used by 
the Bar Foundation.  The charge of this Committee from the Bar Board of Governors on October 
6, 2009, was to proposed modification(s) “to D.C. Rule of Professional Conduct 1.15 and 
Section 20 of Rule XI of the D.C. Court of Appeals Rules Governing the Bar.”  See, Committee 
Report, p. 1.  Amendments to either or both will require approval of the District of Columbia 
Court of Appeals and thus, in my opinion, we should not approach the D.C. Court of Appeals
without a substantive monitoring process recommendation for amendment of the Rules indicated, 
some other Rules or for the establishment of a new rule. A process for the development of 
some, as of yet undetermined, modifications to the present monitoring program is not, in my 
opinion, what a proposed rule change should entail. Because the Committee, the Bar and the Bar 
Foundation are not yet where we want to be, despite our review of a large volume of material 
and discussions with numerous people, I would stay our hand in this regard until such time as we 
have a substantive recommendation on monitoring for consideration.

Let me explain.

I. MY PROPOSAL

a. CERTIFICATION

Our jurisdiction is not undertaking some new-fangled mandatory IOLTA experiment.  As 
of November 2010, there are forty-three jurisdictions in this country who have mandatory 
IOLTA programs.1 There is ample operational history upon which we can draw for effective

  
1 See, Status of IOLTA Programs, American Bar Association Commission, Interest on Lawyers’ Trust 
Accounts.
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implementation procedures.    Despite the uniqueness of the District of Columbia in relation to 
the 50 states, there is information available for our consideration.  For example, the Committee 
was given IOLTA Compliance Reporting Information 2006.  See, attached.  I do not have access 
to more current information but this document shows that of the fifty-two jurisdictions listed,
forty-two require lawyers to report their compliance with, or exemption from, the IOLTA rule or 
statute.  In general, this reporting is done on the particular jurisdiction’s annual dues statement or 
a separate form provided by the jurisdiction.  My suggested certification of compliance occurs 
by the payment of Bar dues.

I propose a modification to D.C. Bar Rule II (perhaps Section 2), which explains the 
payment of annual dues. My proposal would include a provision which states that each Bar 
member, by the payment of her/his dues, certifies that they have read and are in compliance with
Rule 1.15 of the D.C. Rules of Professional Conduct and D.C. Bar Rule XI, Section 20 covering 
mandatory IOLTA.  Both the Rules of Professional Conduct and the Bar Rules were modified by 
the District of Columbia Court of Appeals, effective August 1, 2010, to convert our voluntary 
IOLTA into a mandatory program.  

In addition to a modification of the language in Bar Rule II, implementation of my 
suggestion can be accomplished by inserting language (in red ink) above the signature section of 
each annual dues statement.  This language would advise that each member certifies, by the 
payment of their dues, that she/he has read Rule of Professional Conduct 1.15 and Bar Rule XI, 
Section 20, and is in compliance with the requirements of mandatory IOLTA.2  I trust that the 
scribes assigned to this task can make the language understandable and not overly verbose.  (If 
necessary, I can supplement this Separate Statement with proposed language for consideration.) 
Certification by payment, rather than signature, obviates any difficulties faced by those members 
willing to file their statements and pay their Bar dues electronically.  The Committee has been 
advised by Bar staff that insertion of such suggested wording to the dues statement will have a
nominal economic impact upon the Bar.  Additionally, the language can refer the member to the
website of the Bar Foundation for the actual documents required to be filed in order to comply 
with the IOLTA rules. http://www.dcbarfoundation.org/iolta.html. If compliance is required of 
a particular attorney because of her/his access to eligible funds, a Bar member will send her/his
bank information directly to the D.C. Bar Foundation.3  I presume that the Bar Foundation will 
offer encryption on its website so that members can, if they so desire, file this information on-
line. Whether each lawyer is required to submit this bank information, or their ineligibility for 

    
http://www.abanet.org/abanet/common/print/newprintview.cfm?ref=http%3A//www.abanet.org/legalservices/iolta/i
oltus.html
2 The Bar’s website lists the Rules Governing the D.C. Bar.  
http://www.dcbar.org/inside_the_bar/structure/bar_rules/index.cfm . This particular web site can be referenced on 
the actual dues statement near the certification wording.   Further, the D.C. Rules of Professional Conduct appear in 
Appendix A of the D.C. Bar Rules.  
http://www.dcbar.org/for_lawyers/ethics/legal_ethics/rules_of_professional_conduct/amended_rules/index.cfm .

3  The Committee has also been advised by the Bar staff that the collection, storage and transmission of 
financial information by the Bar will implicate D.C. legislation.  Noncompliance with the law and/or potential 
security related breaches could result in the imposition of significant damages.  Thus, bank account information will 
be sent by each member directly to the D.C. Bar Foundation for collection and storage, eliminating the need for the 
D.C. Bar to be involved in the bank information collection process.



3

filing such, to the Bar Foundation on a one-time-only basis, annually or on a periodic basis, is a 
detail which is best left to the operational good sense of the Bar Foundation.

Under my proposal, the Bar will transmit to the Bar Foundation the certification 
information received with the dues statement or by payment of dues, as requested by the Bar 
Foundation. The Bar Foundation can decide if it will receive this information when they
episodically request data for an individual lawyer, for designated attorneys on a rolling basis or it 
can ask for comprehensive annual information for the approximately 92,000 D.C. Bar Members 
for each dues cycle.  Whether the data request is done in increments or for the Bar at-large and 
whether the Bar Foundation receives this information in hard copy or electronically would be left 
to the operational needs and programmatic decision of the Bar Foundation.  Since the cost of the 
collection and transmission of this data from the Bar would be borne by the Bar Foundation, the 
financial factor may drive the manner and form of this implementation.

I understand that the Bar does not require any member to certify that they are providing 
competent legal services nor to ratify their compliance with any other provision of the Rules
which govern membership.  My proposal, however, will offer a modicum of leverage for 
compliance purposes to the Foundation even though I are not suggesting that failure to comply 
with the IOLTA requirements could result in a disciplinary violation.  In the end, there is 
something about the specter of having agreed to compliance in writing, which can spur a tardy 
lawyer into registering their trust account as required by the Rules.

The Committee heard a concern that any certification process is likely to cause members 
to delay payment of their annual Bar dues, to insure they have followed the IOLTA 
requirements.  Such an effect, of course, cannot be accurately measured at this time. The Bar 
within the last two years employed procedures to facilitate prompt payment of members’ dues.  
Those efforts have reduced the number of lawyers who wait until the last minute to pay their 
dues.  This, in turn, has helped the Bar with its continual efforts to monitor its revenues in the
face of the demands of its mission.  Certainly, there is some merit to this concern --- at least for 
the first two to three years of the implementation of my proposal.  Any new rule or requirement 
is likely to give every member pause to avoid unnecessary complications. I would certainly hope 
our membership, who necessarily have advanced degrees, can adjust without major disruption to 
the dues process. But, the Bar has undertaken a comprehensive education campaign in both their 
publications and through its CLE programs to better inform our membership of these IOLTA 
changes. The Bar Foundation also has a prerecorded instruction option on its voice mail, in 
addition to a drop-down tab on its website (Banking on Justice: IOLTA Program) with helpful 
hints and instructions for both lawyers and banks. Following the first two to three years of
implementation every existing Bar member will have a clear grasp on what they have already
done, or will need to do, for compliance.  New members will receive comprehensive instructions 
on their IOLTA requirements during the mandatory D.C. Bar course for all incoming attorneys.

The Bar staff has assured the Committee that the cost of inserting language as I have 
suggested on the dues statement will be nominal.  I also readily concede there are legitimate cost 
and operational complications which will occur if we implement a certification process, as I 
suggest, now after the Bar has concluded the first wave of its education process.  Yet, this is not 
a valid reason to avoid going forward with my suggestion.  In truth, we continue to be in the 
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formative stages of mandatory IOLTA (instituted in August 2010) and I would argue that our 
membership is sufficiently facile to withstand this change. Moreover, I presume that both the Bar 
and the Bar Foundation will not cease its educational efforts but will insure there are annual
reminders and updates for the Bar.

The IOLTA rules apply to every D.C. Bar member and, thus, certification should be 
required of every member, regardless of whether they control eligible funds at the time of their 
dues payment. Just as every member of our Bar is required to submit current annual information 
of their address, etc.,  they should also be required to certify every year to their compliance with 
the IOLTA rules and regulations. Yet, only those members who have a trust account with 
qualifying funds need to take affirmative steps for compliance, beyond the payment of their dues.  
I also think that certification will not impact upon the voluntary contributions to the D.C. Bar 
Pro Bono Programs.  This impact, again, cannot be accurately quantified at this time. In the end, 
the District of Columbia Court of Appeals has determined that mandatory IOLTA is good and 
proper for our community.  Implementation of a rather nonintrusive and reasonably efficient
certification program for IOLTA is a must.  A certification provision of compliance with 
mandatory IOLTA on the annual dues statement will not remove funds from the pockets of our 
membership; IOLTA will merely use eligible trust funds to earn interest which can be applied to 
assist legal services for the needy of our community.  

And more fundamentally, costs associated with the implementation and the on-going 
operation of mandatory IOLTA will be borne by the Bar Foundation.

b. MONITORING PROGRAM

A monitoring format, and the authority to implement one, seems to logically flow from 
the establishment of mandatory IOLTA.  Under the former voluntary IOLTA program, as the 
Committee Report sets forth, the Bar Foundation, authorized by the District of Columbia Court 
of Appeals in 1985 to administer IOLTA, implicitly had authority, and did, monitor compliance 
as a fundamental axiom of its administrative responsibilities.  This was done through a 
reconciliation process after receipt of information from counsel as well as from financial 
institutions.  Moreover, the Bar Foundation made contact with selectedattorneys, and several 
financial institutions during this process, as issues with particular accounts arose. The language 
of the Committee’s proposed Rule XIV seems to call into question this organizational principle.4

There is no reason to believe monitoring by the Bar Foundation, perhaps to a greater extent, will 
not continue.  Whether a mandatory IOLTA program requires more review and oversight is yet 
to be decided.

Through the discussion process leading up to the request for the D.C. Court of Appeals to 
authorize mandatory IOLTA, the configuration of a monitoring program was vetted but never 
decided upon.  Today, we do not have a firm grasp on the shape, breath or requirements of a 

  
4 “Consistent with its fundamental function of maximizing and collecting the interest revenue generated by 
D.C. IOLTA accounts, the Bar Foundation may periodically monitor a lawyer’s or law firms’ participation in the
D.C. IOLTA program.

* * * * * *
If the Bar Foundation decides to monitor lawyers’ and law forms’ participation….(emphasis added).
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monitoring program.  Logically, the monitoring program must come from the Bar Foundation,
since they have been authorized by the District of Columbia Court of Appeals  to be the 
administrators of mandatory IOLTA. Perhaps the Bar Foundation continues to ponder the 
operational details of a monitoring program required for efficiency and effectiveness.  Perhaps
they want to experience the increased responsibilities which flow from a mandatory rather than 
an “opt-out” program.  Perhaps the full parameters of the operational needs, at this stage of 
implementation, are not so clear. In all events, what a monitoring program should substantively 
accomplish, what actual steps it should entail, what its objectives are and how effective it must
be, should be determined, in the first instance, by the Bar Foundation, since it has a better grasp 
of its operational needs. Would it be better to have the monitoring system in operation as we 
commence mandatory IOLTA?  Of course.  Nevertheless, the reconciliation process from the 
optional IOLTA program will presumably continue while the Bar Foundation has real-time
exposure to the needs of our new system.  Further, additional time may sharpen our 
understanding of the actual needs of a monitoring system.   We have not experienced a full dues 
cycle, much less a complete twelve months since the mandatory IOLTA became effective in 
August 2010.   It would be imprudent to move the D.C. Court of Appeals for a rule change 
merely for the sake of haste. Whatever monitoring system we eventually implement may 
logically require some amendments to the Rules. The Committee instead proposes a rule to make 
a subsequent rule. Ultimately, whether we should recommend a modification of D.C. Rule of 
Professional Conduct 1.15, Section 20 of Rule XI of the D.C. Court of Appeals Rules Governing 
the Bar, amendments to some other Rule or develop a new rule which will underwrite the 
requirements of a monitoring program for mandatory IOLTA, should be decided after due 
deliberation and sufficient operational information. But, our zeal to put “something” in place 
should not require action on the “appearance” of a proposal which subsequently requires
amending. This, unfortunately, is what I believe the Committee majority is recommending.

In the end, the Bar Foundation remains an unrelated independent 501(c)(3) organization 
and the operational aspects should be formulated and proposed to this Committee by that 
organization.  

II. CONCLUSION

I recommend that a certification process be promptly implemented, as I have previously 
described with a modification of D.C. Bar Rule II and that we provide the Bar Foundation with 
additional time to develop and present to this Committee a special report on the details and 
requirements of their proposed monitoring program.  The timetable for such should be discussed 
between the Bar and Bar Foundation. This special report should contain sufficient details to 
allow this Committee to determine which, if any, Rules will need to be modified. Also, 
beginning with the 2010 Annual Report, the Bar Foundation shall provide details of the 
operation of mandatory IOLTA, to include details of the current monitoring program.  This will 
allow the Bar, as well as the other recipients, of the Annual Report to have a current and 
comprehensive understanding of the operation of our IOLTA program.
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