SUPERIOR COURT OF THE DISTRICT OF COLUMBIA

Notice of Proposed Amendments to Rule 16 of the
Superior Court Rules of Criminal Procedure

The District of Columbia Superior Court Rules Committee recently completed review
of proposed amendments to Rule 16 of the Superior Court Rules of Criminal Procedure. The
Rules Committee will recommend to the Superior Court Board of Judges that the amendments be
approved and adopted unless, after consideration of comments from the Bar and the general
public, the proposed amendments are withdrawn or modified.

Written comments must be submitted by 5:30 p.m. on May 3, 2023. Comments may be
emailed to Pedro.Briones@dccsystem.gov or may be mailed to:

Pedro E. Briones
Associate General Counsel
District of Columbia Courts
500 Indiana Avenue, N.W., Room 6715
Washington, D.C. 20001

All comments submitted in response to this notice will be available to the public. New
language is underlined, and deleted language is stricken through.
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[Criminal] Rule 16. Discovery and Inspection
(a) GOVERNMENT'’S DISCLOSURE.
(1) Information Subject to Disclosure.

*kkkk

(G) Expert Witnesses.

() Duty to Disclose. At the defendant’s request, the government must disclose
give-to the defendant, in writing, the information required by Rule16(a)(1)(G)(iii) for &
written-summary-of-any expert testimony that the government intends to use during its
case-in-chief at trial_or during its rebuttal to counter testimony that the defendant has
timely disclosed under Rule 16(b)(1)(C). If the government requests discovery under
Rule 16(b)(1)(C)(i) and the defendant complies, the government must, at the
defendant’s request, give-disclose to the defendant, in writing, the information required

by Rulel6(a)(1)(G)(ii) for a-writtenr-summary-ef-expert testimony that the government
intends to use as evidence at trlal on the issue of the defendant S mental condltlon Fhe

(||) Tlme to Dlsclose The court must seta tlme for the qovernment to make its
disclosures. The time must be sufficiently before trial to provide a fair opportunity for the
defendant to meet the government’s evidence.

(iii) Contents of the Disclosure. The disclosure for each expert withess must
contain:

e a complete statement of all opinions; that the government will elicit from the
witness in its case-in-chief, or during its rebuttal to counter testimony that the defendant
has timely disclosed under Rule 16(b)(1)(C);

e the bases and reasons for them;

e the witness’s qualifications, including a list of all publications authored in the
previous 10 vears; and

e a list of all other cases in which, during the previous 4 years, the withess has
testified as an expert at trial or by deposition.

(iv) Information Previously Disclosed. If the government previously provided a
report under Rule 16(a)(1)(F) that contained information required by Rule16(a)(1)(G)(iii),

that information may be referred to, rather than repeated, in the expert-witness
disclosure.
(v) Signing the Disclosure. The witness must approve and sign the disclosure,
unless the government:
e states in the disclosure why it could not obtain the witness’s signature through
reasonable efforts; or
e has previously provided under Rule 16(a)(1)(F) a report, signed by the witness,

that contains all the opinions and the bases and reasons for them required by Rule
16(a)(1)(G)(iii).
(vi) Supplementing and Correcting a Disclosure. The government must
supplement or correct its disclosures in accordance with Rule 16(c).
(2) Information Not Subject to Disclosure. Except as permitted by Rule 16(a)(1)(A)-
(D), (F), and (G), this rule does not authorize the discovery or inspection of reports,
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memoranda, or other internal government documents made by an attorney for the
government or other government agent in connection with investigating or prosecuting
the case. Nor does this rule authorize the discovery or inspection of statements made
by prospective government witnesses except as provided in 18 U.S.C. § 3500.

(3) Grand Jury Transcripts. This rule does not apply to the discovery or inspection of a
grand jury’s recorded proceedings, except as provided in Rules 6, 12(f), 16(a)(1), and
26.2.

(b) DEFENDANT'S DISCLOSURE.
(1) Information Subject to Disclosure.

*kkkk

(C) Expert Witnesses.
() Duty to Disclose. Fhe-defendant-must—atAl the government’s request, the

defendant must disclosegive to the government, in writing, the information required by
Rule 16(b)(1)(C)(iii) for a-written-summary-of-any expert testimony that the defendant
intends to use as evidence during the defendant’s case-in-chief at trial, if—

+{i) the defendant requests disclosure under Rule 16(a)(1)(G) and the
government complies; or

«{ii) the defendant has given notice under Rule 12.2(b) of an intent to present
expert testimony on the defendant’s mental condition.

mim ala aYVa' a¥YaWy ala aYallallaYa

e ! the wi : ificat:

(i) Time to Disclose. The court must set a time for the defendant to make the
defendant’s disclosures. The time must be sufficiently before trial to provide a fair
opportunity for the government to meet the defendant’s evidence.

(iii) Contents of the Disclosure. The disclosure for each expert withess must
contain:

e a complete statement of all opinions that the defendant will elicit from the
witness in its case-in-chief;

e the bases and reasons for them;

e the witness’s qualifications, including a list of all publications authored in the
previous 10 vears; and

e a list of all other cases in which, during the previous 4 years, the withess has
testified as an expert at trial or by deposition.

(iv) Information Previously Disclosed. If the defendant previously provided a report
under Rule 16(b)(1)(B) that contained information required by Rule 16(b)(1)(C)(iii)), that
information may be referred to, rather than repeated, in the expert-witness disclosure.

(v) Signing the Disclosure. The witness must approve and sign the disclosure,
unless the defendant:

e states in the disclosure why it could not obtain the witness’s signature
through reasonable efforts; or

e has previously provided under Rule 16(a)(1)(F) a report, signed by the
witness, that contains all the opinions and the bases and reasons for them required by

(vi) Supplementing and Correcting a Disclosure. The defendant must supplement
or correct its disclosures in accordance with Rule 16(c).
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COMMENT TO 2023 AMENDMENT

Subsections (a)(1)(G) and (b)(1)(C) of this rule have been amended to incorporate
the 2022 amendments to Federal Rule of Criminal Procedure 16 regarding the parties’
obligations to disclose information about expert testimony.
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