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Recommendations 

Proposed Changes in the Disciplinary System 
of the District of Columbia: 

Final Report and Recommendations 

Executive Summary 

• Authorize the Office of Bar Counsel ("OBC") to enter into a consent to discipline agreement 
in any matter in which OBC and a Respondent agree as to facts, violations and the 
. appropriate discipline in matters that do not present an issue of first impression. The consent 
to discipline agreement would not represent a plea bargain. The consent to discipline 
agreement would be presented to a Board on Professional Responsibility ("BPR") Contact 
Member and then to a BPR Hearing Committee at which Respondent and OBC would be 
present. The Complainant would have the opportunity to attend the hearing. Final approval 
of the consent to discipline agreement would be by the BPR, except in cases where the 
sanction is disbarment or a suspension with proof of fitness in which case the final approval 
remains with the District of Columbia Court of Appeals ("Court"). 

• Reciprocal discipline cases should be disposed of by a Show Cause process issued by the 
Court rather than by referral to the BPR. 

• Permit the Court to suspend a Respondent for failure to answer a pre-petition order of the 
BPR about an OBC investigation of alleged serious misconduct. The suspension would be 
vacated automatically upon the Respondent fulfilling his/her obligation pursuant to the BPR 
order. 

• Permit a finding of violation to be made by a default judgment if a Respondent fails to 
answer an OBC Petition after notice, provided that OBC presents properly sworn testimony 
or evidence in support of the allegations of misconduct charged in the petition. The order of 
default would be set aside on a motion filed by the Respondent which sets forth good cause 
within 90 days of the Report and Recommendation by the Hearing Committee. 

• Eliminate the role of the Hearing Committee and the BPR in uncontested reinstatement cases 
which would be considered directly by the Court. Contested reinstatement cases would still 
be heard by a Hearing Committee but then submitted directly to the Court for decision. The 
BPR is eliminated from the process. 

• Empower the BPR to impose final discipline in disciplinary cases that do not involve 
disbarment or suspensions requiring a Respondent to demonstrate proof of fitness to practice 
law before reinstatement. All final discipline imposed by the BPR would be subject to 
discretionary review by the Court. 

• Change the investigative confidentiality rules to permit OBC, with the permission of the 
Chairperson of the BPR, to cooperate with other disciplinary agencies, law enforcement 
officials, and other attorney disciplinary bodies and related organizations. 

• Provide immunity for practice monitors except in cases in which the monitor engages in 
intentional misconduct or criminal activity. 

• Broaden the category of cases eligible for diversion. 
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SECTION 1 

I. INTRODUCTION 

In September 2003, with the concurrence of the District of Columbia Bar Board of 

Governors, then-D.C. Bar President Shirley Ann Higuchi established the Disciplinary System 

Study Committee ("Committee") to study certain aspects of the disciplinary system in the 

District of Columbia and recommend changes to Rule XI of the District of Columbia Court of 

Appeals ("Court") Rules Governing the D.C. Bar necessary to ensure that the disciplinary system 

continues to be as efficient, effective and fair as possible. The Board of Governors and the Board 

on Professional Responsibility ("BPR") agreed to the Committee's charter (attached as Appendix 

A), which provided that: 

The Bar committee may consider and evaluate, as appropriate, other state 
models relevant to the review of D.C. · Bar Rule XI and address the 
following issues: 1 

Should procedures be streamlined to expedite the resolution of certain types 
of disciplinary cases and, if so, what changes should be made? For 
example, should Bar Counsel and Respondents be allowed to enter into 
negotiated dispositions and if so, in what kind of cases; under what 
circumstances; with what type of review of Bar Counsel's actions? Should 
there be an expedited procedure for reciprocal discipline cases, particularly 
where the Respondent does not participate? Should there be a streamlined 
procedure for reinstatement proceedings in certain categories of cases and if 
so, in what kind of cases and under what circumstances? 

Should Bar Counsel be granted broader authority to resolve certain 
disciplinary matters through diversion and informal admonitions without a 
full-fledged hearing? If so, what type of disciplinary matters should be 
included; what type of authority should be granted to Bar Counsel; what 
type of review, if any, should there be of Bar Counsel ' s action or proposed 
action; and what procedures should be followed? 

Should the Hearing Committees and/or the BPR be given authority to 
impose final discipline in certain cases, subject to a disciplinary review, or 
no review, by the BPR and/or the District of Columbia Court of Appeals? 
If so, what type of disciplinary matters should be included? 

Are there other changes of a procedural or technical nature that should be 
considered to promote the efficient and effective operation of the 
disciplinary system? 
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What, if any, amendments should be made to Rule XI to implement the 
changes that are being suggested? 

If changes in BPR procedures are recommended, what impact would such 
changes have on other parts of the disciplinary system (the Attorney/Client 
Arbitration Board, Clients' Security Fund, Lawyer Practice Assistance 
Committee, Legal Ethics Committee, Lawyer Counseling Committee and 
the Rules of Professional Conduct Review Committee)? 

The Bar committee will not review or comment on any changes to the 
sources of financing for the disciplinary system, annual budgets, or 
supplemental budget requests. 

1To establish some baseline information for the committee ' s work, the 
committee will likely choose to look at how our disciplinary system compares 
to certain other systems on the time for disposition, including such factual 
questions as: Where are the stages of the process in which significant delays 
occur in our disciplinary system? What are the factors causing these delays? 
Given what we may learn from other systems, are there practical ways for 
them to be addressed? 

A. Membership ofthe Committee 

The membership of the Committee reflects the diversity of the Bar and includes 

community members. 

The Chairperson and Vice-Chairperson of the Committee are: 

John Payton 

Hon. Joan L. Goldfrank 

Partner at Wilmer Cutler Pickering Hale & Dorr, 
L.L.P.; former President of the D.C. Bar; fom1er 
member of a Hearing Committee 

Magistrate Judge, Superior Court of the District of 
Columbia; former Executive Attorney for the Board 
on Professional Responsibility 

The members of the Committee include: 

Patricia A. Brannan Partner at Hogan & Hartson, L.L.P.; former 
member of a Hearing Committee; former 
Chairperson of the Board on Professional 
Responsibility 
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Francis D. Carter 

Devarieste Curry 

Joanne Doddy Fort 

Shirley Ann Higuchi 

Vicki C. Jackson 

George W. Jones, Jr. 

Robert N. Weiner 

Partner · at Zuckerman Spaeder, L.L.P.; former 
member of the D.C. Bar Board of Governors; 
Respondent' s counsel; former sole practitioner; 
former member of the Board on Professional 
Responsibility; former member of a Hearing 
Committee 

Solo practitioner; Chairperson of the Practice 
Management Service Committee1

; member of the 
Legal Ethics Committee; former member of the 
D.C. Bar Board of Governors; former member of 
the Board of GW AC and former Chairperson of 
Committees ofthe Women's Bar Association 

Sole practitioner; former Respondent' s counsel; 
former Chairperson of the Board on Professional 
Responsibility; former member of a Hearing 
Committee 

Assistant Executive Director of Legal and 
Regulatory Affairs for the Practice Directorate, 
American Psychological Association; former 
President ofthe D.C. Bar 

Professor at Georgetown University Law Center; 
former member ofthe D.C. Bar Board of Governors 

Partner at Sidley Austin L.L.P.; Respondent's 
counsel; former President of the D.C. Bar; former 
member of the Legal Ethics Committee 

Partner at Arnold & Porter L.L.P.; former President 
of the D.C. Bar; Co-Chairperson of the 1991-93 
Disciplinary System Review Committee; former 
Respondent' s counsel; former member of a Hearing 
Committee 

The Committee has two public members: 

La Verne Fletcher Mediator at the District of Columbia Alcoholic 
Beverage Control Board; member of the D. C. Bar 
Board of Governors; alternate member of a Hearing 
Committee; former Vice-Chairperson of the 
Attorney/ Client Arbitration Board 

1 On May 10, 2005, the D.C. Bar Board of Governors approved a name change for the Lawyer Practice Assistance 
Committee and Program Effective July 1, 2005, the Committee became known as the Practice Management 
Service Committee and the Program became known as the Practice Management Advisory Service. 
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Hallem H: Williams Senior program manager, Community Justice 
Program, Court Services & Offender Supervision 
Agency; former member of the Board on 
Professional Responsibility; former member of the 
Legal Ethics Committee; former member of a 
Hearing Committee 

Also serving on the Committee, in their ex officio capacities, are2
: 

James J. Sandman President of the D.C. Bar 

Melvin White President-Elect of the D.C. Bar 

The staff liaisons to the Committee are: 

Wallace E. "Gene" Shipp, Jr. Bar Counsel 

Lawrence K. Bloom Staff Attorney, Office of Bar Counsel 

Carla J. Freudenburg Regulation Counsel 

Keith J. Soressi Regulation Counsel3 

Heather Bupp-Habuda Ethics Counsel 

Lisa Y. Weatherspoon Ethics Counsel * 

B. The Committee' s Review 

The Committee used as its basis for the study the questions set forth in the September 8, 

2003 , letter to then-Chief Judge Annice M. Wagner (see Appendix A). The Committee was not 

seeking to implement a major restructuring of the current disciplinary system. Rather, it focused 

on changes that would make the current system more efficient, effective and fair. The 

Committee's goal was to recommend changes that would assist in reducing the delay inherent in 

2 In addition to acknowledging the current President and President-Elect, the Committee would like tq recognize 
John C. Cruden, President-Elect (2004-2005) and President of the Bar (2005-2006), as well as John C. Keeney, Jr., 
President-Elect (2003-2004) and President of the Bar (2004-2005), for their diligent contributions to the 
deliberations of the Committee during their tenures. 

3 On November 4, 2005, Keith J. Soressi resigned as Regulation Counsel and was succeeded by Carla J. 
Freudenburg, forinerly the Director of the Bar's Attorney/Client Relations Program. On October 3, 2005, Heather 
Bupp-Habuda, formerly Programs Coordinator of the Bar's Attorney/Client Relations Program; was promoted to 
Legal Ethics Counsel to replace Lisa Y. Weatherspoon, • who is currently the Assistant Executive Attorney for 
Management to the Board on Professional Responsibility. 
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resolving complaints while preservmg or enhancing. fairness .. .to the . attorneys and clients 

involved, reinforcing the Bar's and the Disciplinary System's commitment to peer rev1ew 

through the use of volunteers, and ensuring the transparency ofthe disciplinary system. 

To achieve its goals, the Committee concluded that it would be helpful to review the 

disciplinary systems of other jurisdictions. The jurisdictions were selected primarily based on 

elements they have in common with the District of Columbia Bar and its disciplinary system.4 

The Committee divided its work between two Subcommittees. The Consent to Discipline 

Subcommittee, chaired by John Payton, focused on whether consent to discipline agreements 

should be incorporated into the disciplinary system. The Comparable Jurisdiction Subcommittee, 

chaired by the Honorable Joan L. Goldfrank, focused on identifying and evaluating the "best 

practices" of selected jurisdictions. The Subcommittees interviewed representatives from the bar 

counsel offices and/or board on professional responsibility offices of the selected disciplinary 

systems. In addition, the Committee developed in-depth questionnaires to solicit the information 

that the Committee wished to obtain (see Appendix C). The information obtained by the 

Committee is set forth in the report and the accompanying appendices. 

The Committee also reviewed information about the disciplinary system in the District of 

Columbia. The Chairperson and Vice-Chairperson interviewed the then-Bar Counsel and the 

Executive Attorney for the BPR, and also met with other participants in the disciplinary system, 

including staff and current and former members of the BPR. The Committee drew as well on the 

extensive experience of its members with the disciplinary system and on the expertise of the staff 

liaisons. 

4 Two Subcommittees reviewed procedures from the foilowing jurisdictions: Illinois, Louisiana, Maryland, 
Massachusetts, Michigan, Minnesota, North Carolina and Virginia. Among the factors that were considered in 
selecting those jurisdictions were: size of membership, urban populations and similarities in the structures of the 
disciplinary systems (see Appendix B). 
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C. Comment Methodology 

The Committee solicited written comments on the proposals in its February 28, 2006, 

draft report from the Bar membership and the public from March 7 to May 5, 2006. In addition, 

a public hearing was held on March 27 at the D.C. Bar to discuss the Committee's 

recommendations. The DSS report was available in electronic and"hard versions and was made 

available to Bar members and the public through a variety of methods. The report, an executive 

summary, and a link to the current District of Columbia Court of Appeals Rule XI were available 

on the Bar' s website. Lead stories about the report, notice of the March 27 public hearing and 

reminders about the comment deadline were periodically posted on the Bar's homepage. 

Electronic links to the report were distributed to members in the Bar' s March and April 2006 E­

brief, to the Bar' s Sections leaders, and to members who subscribed to the Legal Ethics Opinion 

alert service. Hard copies of the report were also mailed to Bar and community leaders. Short 

articles about the report and solicitation of comments were included in the April and May 2006 

issues of the Washington Lawyer. 

The Committee received ten comments. One author suggested a modification to the 

format ofthe Committee' s report, but did not comment on the Committee's recommendations. 

A second author submitted two comments; the author' s second comment requested an extension 

of time in which to make oral comments. Although one of the ten comments was submitted 

several days after the comment period deadline, the Committee accepted the comment for its 

consideration. Two of the ten comments were submitted by Bar programs -- the Lawyer 

Counseling Committee and the Clients' Security Fund. The remaining eight comments were 

submitted by individual Bar members in their personal capacities. 

On May 15, 2006, the Committee met to review and discuss the comments. It considered 

each of the written comments and the oral comments presented at the March 27 public hearing. 
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Based on the written and oral comments and its .further discussion, the Committee made certain 

changes to the report. 

D. Organization of the Report 

This report first provides a discussion of the premises upon which the accompanying 

recommendations are based and a description of the current disciplinary system. A discussion of 

each recommendation follows this overview. 
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II. BACKGROUND ON THE DISCIPLINARY SYSTEM IN THE DISTRICT OF 
COLUMBIA 

A. Overview 

The District of Columbia Court of Appeals created the BPR, whose nine members (seven 

members of the Bar and two public members) are volunteers nominated by the Board of 

Governors of the Bar and appointed by the Court. The BPR appoints the Bar Counsel and the 

staff. Funding for the disciplinary system, including the BPR and the Office of Bar Counsel 

("OBC"), is through mandatory dues paid by members of the Bar and appropriated through the 

budget process of the Board of Governors. Cases are heard on the trial level by 54 volunteers 

who sit on three-member Hearing Committees (two members of the Bar and one public 

member). 

B. Complaints and Investigations 

Clients initiate most complaints against attorneys by filing written complaints with the 

OBC. However, anyone with knowledge of alleged misconduct, including judges and other 

attorneys, may initiate a complaint. The OBC may also commence an investigation on its own 

initiative. 

When a complaint involves allegations of misconduct that, if true, would state a violation 

of the D.C. "'Rules of Professional Conduct, OBC schedules or "dockets" the matter for 

investigation. Generally, OBC conducts a preliminary review of every complaint before 

deciding whether to docket the matter to confirm that the attorney is a member of the D.C. Bar 

and to ascertain whether there are other complaints pending against this attorney. At times. the 

matter may be "undocketed" to develop the allegations of the complaint more fully, which 

generally means interviewing the Complainant for more detailed information.5 

5 "Undocketed" complaints refer to preliminary inquiries to permit OBC to determine whether a matter should be 
docketed for investigation. A complaint might be undocketed because it is unfounded on its face, it contains 
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In the 12 months ending December 31, 2004, OBC received 1, 1.16 complaints. The OBC 

docketed 428, or 38.4 %, of those complaints, and undocketed 579, or 51.9 %. The remaining 

109 complaints involved attorneys representing clients in pending criminal matters, which OBC 

handles on a separate track. In the 12 months ending December 31 , 2005, OBC received 1,380 

complaints. The OBC docketed 429, or 31%, of those complaints, and undocketed 752, or 55%. 

The remaining 199 complaints involved attorneys representing clients in pending criminal 

matters, which OBC handles on a separate track (see Appendix D). Because complaints 

involving attorneys representing clients in pending criminal matters are often based on the 

client's confusion or lack of information about the proceeding in which the attorney is 

representing him/her, OBC conducts a brief review of the court file to determine if the complaint 

should be docketed. If OBC can resolve the client' s complaint by providing some information or 

by some other non-substantive step, OBC will do so and will not docket the complaint. In 

OBC's view, docketing such complaints would require the attorney to withdraw (because of a 

conflict of interest), which would unnecessarily disrupt the criminal justice system. 

In all docketed matters, OBC asks the accused attorney to respond in writing to the 

allegations. The Office of Bar Counsel provides the attorney' s written response to the 

Complainant for comment or submission of additional information. The Office of Bar Counsel 

then evaluates the information provided by all parties, and if necessary, conducts a further 

investigation. The Office of Bar Counsel has subpoena power and may petition the Court to 

enforce an OBC subpoena. 

C. Dispositions 

Upon concluding an investigation of a docketed complaint, OBC recommends (1) 

dismissal of the complaint, (2) diversion, (3) issuance of an informal admonition to the 

allegations which, if true, would not constitute a violation the D.C. Rules of Professional Conduct that would merit 
discipline, or it is not within the jurisdiction of the disciplinary system. 
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Respondent, or (4) institution of formal disciplinary_ charges by filing a petition.6 If OBC finds 

clear and convincing evidence of a violation, OBC must proceed with diversion, an informal 

admonition or a petition. The Office of Bar Counsel does not have any discretion to engage in 

plea-bargaining or settlement, nor can a case, once petitioned, result in the imposition of 

discipline without proceeding through all of the established levels of the disciplinary system. 

1. Contact Member Approvals 

A Contact Member is an attorney member of a Hearing Committee who is assigned by 

the Executive Attorney of the BPR to review and either approve, reject or request OBC to 

modify its recommendations for disposition of docketed cases, except diversions, which are 

approved by a BPR member. In conducting such review, a Contact Member has access to 

OBC's investigatory file and may discuss the recommendation with the staff. Any attorney 

member of a Hearing Committee or attorney alternate may act as a Contact Member. 

2. Diversions 

The Office of Bar Counsel may offer diversion to an attorney only where the 

investigation reveals minor misconduct. The diversion program is designed to remedy the 

alleged misconduct of the attorney. If the attorney accepts OBC's offer to enter a diversion 

program in li::u of other procedures available to OBC, the parties enter into a written diversion 

agreement, which is subject to review and approval by one BPR member. 

The BPR member who reviews the diversion agreement may approve, reject or modify 

the diversion agreement. The Respondent does_not have the right to appeal the BPR member's 

rejection or modification of a diversion agreement, although the Respondent can reject the 

reformulated diversion. In the 12 months ending December 31, 2004, OBC entered into eight 

6 Instead of pursuing an investigation, OBC may reconunend to the BPR that a case be deferred because of a related 
criminal investigation, or related criminal or civil litigation. Such deferrals are allowed under the BPR's rules (Rule 
4.1) when there is a substantial likelihood that the pending investigation or litigation will help to resolve the 
disciplinary matter. 
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diversion agreements, all of which were appr_ov~d h.Y a BPR. me~ber. _I~ the 12 _months ending 

December 31, 2005, OBC entered into 15 diversion agreements, all of which were approved by a 

BPR member. 

3. Informal Admonitions 

An informal admonition is the least severe form of discipline. It consists of a public 

letter from OBC to an attorney, finding that he or she has violated the D.C. Rules of Professional 

Conduct. Generally, OBC issues informal admonitions to attorneys who have no disciplinary 

record and where the misconduct is not significant. The Office of Bar Counsel may issue an 

informal admonition during the pre-petition phase after approval by a Contact Member or at the 

direction of the BPR or the Court after the case has been petitioned by OBC and heard by a 

Hearing Committee. In the 12 months ending December 31, 2004, OBC issued 34 informal 

admonitions, and in the 12 months ending December 31, 2005, OBC issued 27 informal 

admonitions. 

4. Formal Proceedings 

The Office of Bar Counsel files with the BPR any petition that is approved by a Contact 

Member. The filing of a petition initiates a formal proceeding to determine whether an attorney 

engaged in misconduct. In the 12 months ending December 31, 2004, OBC filed 22 petitions.7 

In the 12 months ending December 31, 2005, OBC filed 20 petitions. 8 

a) Hearing Committees 

Thirty-three volunteers comprise the 12 sta._!lding Hearing Committees; there arc 21 

alternates. The BPR appoints the volunteers who serve on the Hearing Committees. The 

Hearing Committees constitute the trial level of the disciplinary system. One of the core values 

of our system is that the perspective and voices of public members are important. For that 

7 In addition, Respondents filed two petitions for reinstatement during 2004. 

8 In addition, Respondents filed seven petitions for reinstatement during 2005. 
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reason, each three-member Hearing Committee includes one public member. The Committee 

fully supports the use of volunteers in the disciplinary system because it incorporates peer and 

community judgments about alleged unethical conduct by attorneys. 

Based on the BPR's Annual Report, 25 new matters (22 formal disciplinary proceedings, 

two petitions for reinstatement, and one reactivated matter following a reinstatement from 

disability suspensions) were filed with the Hearing Committees in 2004.9 Twenty-two new 

matters were filed with the Hearing Committees in 2005 . The Hearing Committees conducted 

45 hearings and issued reports in 58 matters in 2004, and conducted 13 hearings and issued 11 

reports in 2005: As of December 31, 2004, 24 matters were awaiting hearing by a Hearing 

Committee, and six matters were awaiting Hearing Committee reports .10 Thus, in calendar year 

2004, on average, each Hearing Committee heard about four cases and issued about five reports. 

The Committee anticipates that its recommendations will reduce the demands on the Hearing 

Committees. For instance, the "consent to discipline" recommendation should reduce the 

number of cases requiring full evidentiary hearings before Hearing Committees. 

The BPR's Executive Attorney assigns each petitioned case to one of 12 Hearing 

Committees. The Hearing Committee hears evidence on the record about the charges against an 

attorney. The Respondent may be represented by counsel; the cost of counsel for an indigent 

Respondent is borne by the BPR through the budget for the BPR that is fu.ilded by Bar dues. The 

Respondent is entitled to present evidence, to cross-examine OBC's witnesses, to testify in 

his/her own behalf, and to file a post-hearing brief. The evidentiary hearing before a Hearing 

· Committee is transcribed by a court reporter. Witnesses testify under oath or affirmation. 

9 "Matters" refers to an ethical complaint, which may be consolidated with additional complaints in a single petition 
instituting formal disciplinary proceedings. 

10 As of December 31, 2005, 20 matters were awaiting hearing by a Hearing Committee, and five matters were 
awaiting Hearing Committee reports. 
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Formal rules of evidence do not apply. The burden is on OBC to prove by "clear .and convincing 

evidence" each alleged disciplinary violation. 

b) Hearing Committee Report 

The record is closed after receipt of all evidence. Based upon the record, the Hearing 

Committee issues a public Report and Recommendation ("Report"). The Report includes the 

Hearing Committee's credibility findings and presents specific factual findings and conclusions 

of law on each of the alleged rule violations. If the Hearing Committee finds that OBC has 

proven a violation by clear and convincing evidence, it recommends a disciplinary sanction for 

the BPR's consideration. 

The Hearing Committee can recommend sanctions that include an informal admonition, 

public reprimand, public censure, probation, suspension for a specific time up to three years, and 

disbarment. For a suspension, the Hearing Committee may recommend that the Respondent be 

required to demonstrate proof of fitness to practice before being reinstated to the Bar and 

allowed to resume the practice of law. A disbarred attorney may seek reinstatement after five 

years. Disbarred attorneys and attorneys who are required to demonstrate ·fitness before 

reinstatement do so in a separate process pursuant to a petition filed by the attorney/Petitioner. 

A Hearing Committee can recommend that the Court require the attorney, as a condition 

of probation or reinstatement, to make restitution (limited to return of fees or property in the 

hands of the attorney) either to the person injured by the attorney's conduct or to the D.C. Bar 

Clients ' Security Fund ("Fund"), if the Fund has paid a claim on the attorney's behalf. The 

Hearing Committee can recommend, and the Court may impose, other reasonable conditions, 

which have included disgorgement of a fee. 

c) The BPR Proceedings 

The BPR, composed of seven attorneys and two public members, handles four basic 

types of cases: original discipline cases; reinstatement cases; reciprocal discipline cases; and 
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criminal convictions referred by the Court. The BPR sits en bane in every case. The BPR's 

particular responsibility in the process is to recommend consistent discipline for similar 

misconduct. 

In all original discipline and reinstatement cases, a Hearing Committee's Report is 

submitted to the BPR for review. The BPR is required to defer to the factual findings made by 

the Hearing Committee using a "substantial evidence on the record as a whole" standard, but the 

BPR is not required to defer to the conclusions of law or the recommendations for disciplinary 

sanction made by the Hearing Committee. In essence, the BPR acts as an intermediate appellate 

tribunal, which may affirm, modify or reject the Hearing Committee's recommendation. 

d) The BPR Report and Recommendation and Review by the Court 

Unless the matter is dismissed or the sanction is an informal admonition or a reprimand 

that is not contested by the Respondent, all determinations made by the BPR are 

recommendations to the Court. If neither OBC nor the Respondent seeks review, the matter is 

placed on the Court's summary calendar: In such a case, the Court reviews the BPR's Report 

and Recommendation and renders its judgment. 

During 2004, the BPR decided 157 matters, including recommendations in 135 matters 

filed with the .. Court. Of the 135 BPR recommendations, 64 were based on petitions instituting 

formal disciplinary proceedings; 43 were reciprocal discipline matters, based on discipline 

imposed in other jurisdictions; 13 were based on criminal convictions; one matter was remanded 

from the Court; 11 matters were recommendations for consent disbarment, and three matters 

were petitions for reinstatement filed by suspended or disbarred attorneys. Of the remaining 22 

matters decided by the BPR, the BPR issued four reprimands, directed OBC to issue five 

informal admonitions, dismissed two matters, referred one criminal conviction to OBC for 

investigation, and stayed one matter. The BPR also denied motions for disability suspension in 

two matters, petitioned the Court for an order of disability suspensions in six matters, and in one 
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matter, petitioned the Court for appointment of a conservator to protect the clients of a deceased 

attorney. During 2005, the BPR decided 88 matters, including recommendations in 71 matters 

filed with the Court. 

If the case before the Court is a contested matter, the case is scheduled for briefing and 

oral argument. The Office of Bar Counsel represents the BPR before the Court, unless OBC 

disagrees with the BPR' s Report, in which case the Executive Attorney represents the BPR 

before the Court. 

e) Reciprocal Discipline Cases 

The Office of Bar Counsel or the Respondent reports reciprocal matters, i.e., where other 

jurisdictions have imposed discipline on a member of the D.C. Bar, to the Court. The Court 

considers whether to suspend a Respondent on an interim basis and usually refers the matter to 

the BPR. 11 After reviewing the reciprocal matter, the BPR forwards a Report to the Court. In 

these cases, the Court usually defers to the sister jurisdiction and imposes identical reciprocal 

discipline.12 

f) Criminal Convictions 

The Office of Bar Counsel or the Respondent reports criminal conviction matters to the 

Court. The Court considers whether to suspend a Respondent on an interim basis and generally 

refers the matter to the BPR. In cases involving attorneys who have been convicted of crimes, 

the proceeding is governed by D.C. Code Section 11-2503(a). The issue for the disciplinary 

system is what sanction is warranted by the criminal conduct; attorneys d.o not have the 

opportunity to retry the facts underlying the conviction. Certain crimes involve moral turpitude 

11 The OBC downloads on an annual basis all disciplinary actions that have been reported to the American Bar 
Association (ABA) database in Chicago. These names are compared to the D.C. Bar membership records to 
discover any unreported disciplinary actions. 

12 Reciprocal discipline is subject to Rule XI , § II which provides exceptions to the presumption of reciprocal 
discipline, such as where a serious procedural irregularity or substantive obstacle is shown, or where identical 
discipline is not available among the sanctions permitted in the District of Columbia. 
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per se. Conviction of a crime involving moral turpitude leads to. disbarment. The moral 

turpitude inquiry may be satisfied by examining the elements of the offense for which the 

attorney has been convicted and in some cases the facts underlying the conviction. The BPR 

analyzes the issue and recommends a disposition but the Court imposes. final discipline. Where 

the crime of which the Respondent is convicted does not involve moral turpitude per se, the 

matter is referred to a Hearing Committee to determine if the specific facts involve moral 

turpitude. When the matter is referred to a Hearing Committee, OBC may also charge 

disciplinary rule violations based on the underlying conduct. . 

D. Confidentiality 

Under Rule XI, original disciplinary proceedings are confidential until a Contact Member 

approves a petition instituting formal disciplinary proceedings or OBC issues an informal 

admonition. 

E. Motions Practice 

There is a substantial motions practice before the BPR. Presently motions decided by the 

BPR Chairperson include: Motions for Extensions of Time for Filing Briefs; Motions to Compel 

Responses in Investigations; Motions for Disability Suspensions; Motions for Emergency 

Suspensions J?ased upon Great Public Harm; Motions to Appoint a Conservator; Motions for 

Consent to Disbarment; Motions for Protective Orders; and Motions for Conditions of Practice. 

In addition, the Hearing Committees have a limited motions practice including: Motions for 

Continuances and Extensions of Time for Filing Briefs; Motions for Bill of Particulars; Motions 

for Discovery; Motions for Deferrals; and Motions for Protective Orders. 

Generally, BPR staff takes the lead in preparing disposition of motions matters for the 

Chairperson, including the drafting of orders. BPR staff also often assists Hearing Committee 

members in disposing of their motions. In addition, BPR staff prepares for review and 

disposition all diversions, administrative complaints and probation orders. 
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SECTION 2 

I. GUIDELINES FOR REVIEW 

A. Efficiency, Effectiveness and Fairness 

The purpose of the disciplinary system is to protect the public, promote confidence in the 

integrity of lawyers and the legal system, and deter unethical behavior by members of the 

District of Columbia Bar. The process is governed by Rule XI. As set forth below, our 

disciplinary system includes three tiers, and even if there are no contested facts or legal issues, 

matters resulting in discipline must proceed through the entire system, with limited exceptions 

such as diversions. In the approximately thirty years of its existence, the disciplinary system has 

generated a significant body of law. 

The Committee recognizes that the system's volunteers and staff are diligent and 

thorough and the system itself is effective and fair. The Committee does not doubt that 

disciplinary matters receive a full and fair review. There is concern, however, about delays in 

processing cases through the system. The goals underiying the system would be better met if 

matters were resolved more quickly, without sacrificing essential procedural safeguards and the 

quality of decision making. 

In reviewing the system, the Committee concluded that not every case needs to proceed 

through all three levels of review. The Committee undertook the task of determining where 

review could be streamlined without sacrificing fairness and effectiveness. The Committee 

concluded that a balance must be reached between ensuring adequate due process for the 

attorney against whom allegations have been made and expediting the process of handling 

grievances in order to protect the public and the integrity of the profession. In striking this 

balance, the Committee also wanted to ensure that an expedited system does not have the 

unintended consequences of having a disproportionate detrimental effect on minorities or sole 

practitioners or a benefit for attorney members of large firms. In interviews with representatives 
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of other jurisdictions, Committee members asked if they maintained any records to determine 

whether the procedures they implemented had a greater impact on minorities or sole practitioners 

compared to other groups. The jurisdictions did not retain such data. Nevertheless, the 

Committee recommends certain safeguards to protect against an unfair impact on any segment of 

the Bar. 

The Committee discussed time guidelines for the disciplinary system at considerable 

length. While the Committee is not recommending specific time guidelines or requesting the 

BPR to study them at this time, the Committee believes it is appropriate to suggest that at some 

time in the future the BPR should consider whether adopting specific time guidelines and goals 

for each stage of the disciplinary system would be a useful and productive exercise. The 

Committee believes that time guidelines may provide a mechanism for tracking the disposition 

of cases in our disciplinary system, identifying bottlenecks in the system, determining the 

potential need for additional resources, and measuring improvements in the operation of the 

system. 

In recommending how to promote greater efficiency, effectiveness and fairness in the 

disciplinary system, the Committee considered the likely overall impact of its recommendations 

on each leveJ of the disciplinary system. Several recommendations (consent to discipline, 

temporary suspension for failure to respond to a BPR order in cases involving allegations of 

serious misconduct, elimination of a Hearing Committee and the BPR in uncontested 

reinstatement cases, elimination of referral of reciprocal discipline cases to the BPR in most 

cases, and empowering the BPR to issue final discipline in certain cases) are designed to make 

the system more efficient and fair and to reduce unnecessary delay in the disposition of 

disciplinary cases. The Committee considered both the role that is assigned to each level of the 

disciplinary system and the amount of work that occurs at each level, and it attempted to 

rebalance some of the responsibilities to increase the efficiency of the disciplinary system. 
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Partial implementation of these recommendations could result in burdening certain parts of the 

system. Nonetheless, the Committee appreciates that the Board of Governors or the Court may 

decide to adopt only some of its recommendations. 

B. Volunteers 

The legal profession in the District of Columbia has been entrusted by the Court with 

significant self-regulation. The disciplinary system could not function without the hard work and 

dedication of the 54 volunteers who serve on the 12 standing Hearing Committees and as 

alternates and the work of the nine volunteers who serve on the BPR for up to two three-year 

terms. 

The Committee recognizes that, over the course of their terms, volunteers experience 

conflicting demands on their time from their professional and personal lives. While most 

volunteers successfully juggle the demands, on occasion these demands have produced delays in 

the efficient and timely processing of a disciplinary matter. At these times, the volunteers have 

sought and received additional assistance by the staff of the Office of the Executive Attorney.13 

The Committee has sought to identify procedural changes that will allow the dedicated 

volunteers to focus their efforts on the matters that most rieed their attention. The Committee 

identified the "best practices" used in jurisdictions that rely heavily on volunteer decision makers 

to process disciplinary cases through their systems. The Committee attempted to determine 

whether such practices could work within our disciplinary system. 

13 From the 1993-94 fiscal year to the 2003-04 fiscal year, the authorized staff levels for the BPR increased from 
three full-time equivalents to nine full-time equivalents. Since the Committee was established, the BPR on its own 
initiative, also has explored training programs and other measures to strengthen the support of the volunteers, within 
existing resources. More recently, the BPR's backlog of cases has been substantially reduced. 

19 



The Committee found a wide variation m the way volunteers participate m other 

jurisdictions. In Michigan and New Jersey, for example, the disciplinary system uses 

significantly more volunteers. 14 In Illinois, attorneys are routinely paid to draft reports for 

hearing committees and the disciplinary board, instead of having volunteers perform that 

function. In Maryland, no volunteers are used as decision makers at the trial or appellate levels of 

the disciplinary system. Additionally, a number of states are making increased use of consent 

discipline, thereby reducing the workload of volunteers. 

The Committee is unanimous in its view that volunteers should remain the backbone of 

the disciplinary system, and that they should continue to be the primary authors of the reports 

that the disciplinary system issues. Their participation incorporates peer and community 

judgments about alleged unprofessional conduct by attorneys. At the same time, the Committee 

believes there is a need to explore new techniques, such as the expanded use of consent to 

discipline agreements and the elimination of a level of decision making, where appropriate, to 

increase the efficiency of the system. These changes would also relieve some of the volunteers' 

workload. 

C. Transparency 

In its_efforts to improve the efficiency, effectiveness and fairness of the disciplinary 

system, the Committee is sensitive to the paramount need to protect the public, the importance of 

the integrity of the self-regulatory process, and the transparency of the system. We are 

committed to the current system, which is open to the public from the time a petition is filed. 

When reviewing methods for handling consent to discipline agreements and moving uncontested 

matters more quickly, the Committee aimed to ensure that the Complainant is involved, the 

14 Michigan and New Jersey each has about 400 to 500 volunteers participating in their respective disciplinary 
system. The Committee does not take a position on whether the number of volunteers or Hearing Committees in the 
D.C. disciplinary system should be increased, especially in light of the BPR's recent initiatives to address this issue 
in other ways. Under Rule XI, whether additional volunteers would promote the efficient and effective operation of 
the disciplinary system is left to the discretion of the BPR (see Appendix E). 
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decision-making process transparent, and the public and Bar infermed of the disciplinary actions 

taken against attorneys who violate their ethical duties. While the Office of Bar Counsel has 

enjoyed a 33% reduction in its backlog since 2004, the tools that this report offers to the 

disciplinary system will be of great assistance in addressing those areas of continued delay. In 

addition, several recommendations (consent to discipline, elimination ofthe Hearing Committee 

and the BPR in uncontested reinstatement cases, elimination of referral of reciprocal discipline 

cases to the BPR, empowering the BPR to impose final discipline in certain cases) will allow all 

aspects of the disciplinary system to focus its resources on the more complex and contested 

cases. 
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II. DISCUSSION OF THE COMMITTEE'S RECOMMENDATIONS 

A. Consent to piscipline 

Background 

Currently, OBC has limited authority to dispose of an original complaint without 

presenting it for review by all three tiers of the disciplinary system, i.e., the Hearing Committee, 

the BPR and the Court. This requirement is true even where a violation can be proved by clear 

and convincing evidence and even when the facts and proposed discipline are uncontested. The 

three-tiered review process is used to resolve original complaints except in the following three 

circumstances: 

1. Consent to disbarment pursuant to Rule XI, § 12. 15 The Office of Bar Counsel 

may file a consent to disbarment petition with the BPR. The petition is 

reviewed by the Chairperson who issues a short Report and Recommendation 

and forwards the matter to the Court which imposes the disbarment. 

2. Diversion pursuant to Rule XI, § 8.1. The Office of Bar Counsel may offer 

diversion in certain cases of minor misconduct. A member of the BPR acting 

as a Contact Member reviews and approves the diversion agreement. 16 

3. Informal admonition pursuant to Rule XI, § 3(a)(5). The Office of Bar 

Counsel may offer an informal admonition, the lowest level of discipline, 

which can be imposed without the involvement of all three tiers of the 

disciplinary system, if the Respondent accepts the informal admonition. 

In 2002, 41 of the 108 (38%) original docketed complaints that were not dismissed were 

resolved using these three mechanisms. In 2003, 52 of the 115 (45%) original docketed 

complaints that were not dismissed were resolved using these three mechanisms. In 2004, 52 of 

15 The Committee is not recommending any change in the manner in which consents to disbarment are processed. 

16 The Committee is not recommending any change in the manner in which diversions are processed. 
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the 105 ( 49%) original docketed complaints that were not dismissed were resolved using these 

three mechanisms. In 2005, 49 of the 73 (67%) original docketed complaints that were not 

dismissed were resolved using these three mechanisms. 

The Committee believes that the adoption of a consent to discipline procedure in this 

jurisdiction would further increase the number of cases resolved without all three tiers of the 

disciplinary system reviewing the case. Twenty-eight jurisdictions have adopted various types of 

consent to discipline provisions. Some provisions grant their bar counsels the authority to 

resolve petitions involving more than minor misconduct and consent disbarments by some form 

of a consent to discipline. Through the use of various consent to discipline procedures, bar 

counsels in those jurisdictions have resolved 25-50% of the prosecutions in their jurisdictions 

(see Appendix F). 

The Committee rejected a consent to discipline process that involved either plea 

negotiations of the sort that are such an important part of the criminal justice system or 

negotiated settlements that are essential to disposition of ordinary civil litigation. The Committee 

also rejected the notion that a sanction should be mitigated simply because the Respondent 

consented to discipline. The Committee concluded that a speedy resolution of a disciplinary 

matter is a benefit in and of itself. Therefore, the Respondent should not further benefit in the 

form of a reduced sanction for participating in an expedited process. Consequently, we 

concluded that consent discipline must be consistent with the discipline ordinarily imposed for 

similar misconduct. 

Critics of the current three-tiered system claim that it causes unnecessary delay in the 

resolution of uncontested cases and that it should be streamlined by expanding the existing 

consent to discipline provisions. Any expansion of the existing consent to discipline procedures 

must maintain the integrity and transparency of the current disciplinary system. Thus, the 

Committee explored mechanisms that other jurisdictions have implemented to ensure 
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transparency in their consent to discipline process. Illinois achieves transparency by requiring 

that all consent to discipline cases be presented in a public hearing that includes the participation 

of the Complainant. In addition, the hearing transcript, the recommended disposition and the 

disciplining order are all part of the public record. These are critical elements for any consent to 

discipline process. 

In developing a process that permits consent to discipline, the Committee also considered 

how to handle the facts to which a Respondent would stipulate in his/her affidavit in support of a 

consent to discipline petition in the event that the consent to discipline petition was not 

subsequently approved. 17 The Committee did not favor the Illinois process under which a 

Respondent' s affidavit is deemed null and void if the consent to discipline is rejected, and the 

stipulated facts cannot be used in future proceedings. 

The Committee rejected the Illinois model because we strongly believe that a Respondent 

who swears to the accuracy of certain facts is bound by that oath. The Committee also believed 

that it would be unfair to require a Respondent to submit an affidavit in the consent to discipline 

petition and then if the BPR rejects the consent to discipline petition, allow OBC to use the 

affidavit as affirmative evidence to satisfy its burden of proving the misconduct. To do so would 

be to deny the_ Respondent his/her right to require OBC to prove its case. 

In contrast to the Illinois model, the California model binds the parties to the stipulated 

facts, regardless of whether its Supreme Court rejects or changes the conclusions of law or the 

disposition. In California, neither the Respondent nor the disciplinary prosecutor can recant the 

facts to which he/she has stipulated, except where the court grants relief from stipulated facts to 

17 The Committee notes that the proposed rule does not preclude the parties from reconstituting the agreement after 
rejection, if that can be effectuated without engaging in plea bargaining. 
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prevent a miscarriage of justice or for other extraordinary reasons. 18 In addition, neither party 

may introduce evidence to prove or disprove stipulated facts. The Committee drew from the 

California procedure in that we concluded that it is more consistent with the core values of our 

disciplinary system to require an attorney to be bound by facts to which he or she swore to under 

oath. 

Recommendation 

The Committee recommends that Rule XI be amended to permit OBC and the 

Respondent to consent to discipline in any misconduct case that does not present a legal issue of 

first impression and the range of comparable discipline has been established. These cases should 

be adjudicated in an expedited fashion as described below. 

The Committee recommends the adoption of a rule that would prohibit the OBC from 

usmg the Respondent' s affidavit to satisfy its burden of proof of the alleged misconduct. 

However, the OBC may prove the misconduct averred to in the Respondent's affidavit with 

evidence independent of the affidavit. The OBC could use the sworn affidavit, if necessary and 

if the Respondent testifies, to impeach the testimony of the Respondent. 

The consent to discipline process should not be available in cases that present legal issues 

of first impression and/or where a range of comparable discipline has not been established. It 

should only be available in cases where there is precedent addressing the legal issues; where 

there is an established range of discipline for similar misconduct; and where the proposed 

discipline is within the established range. 

Finally, the consent to discipline should be detailed and the orders should be available as 

precedent for purposes of determining comparable sanctions in other disciplinary cases. 

18 Under the California procedure the sworn affidavit may be used for some purposes even if a decision maker 
rejects the consent discipline. Rule 131 , Title II of California' s State Bar Court Proceedings. 
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Proposed Process 

The Office of Bar Counsel would investigate a docketed complaint. At any time after a 

complaint is docketed, OBC or the Respondent could initiate the consent to discipline process. 

The consent to discipline process could also be initiated by a Contact Member during his/her 

review of OBC' s file when a charging petition is proposed by OBC. The Contact Member may 

suggest that OBC and the Respondent consider the use of a consent to discipline petition if 

his/her review of the file suggests that there is no genuine dispute in the case with respect to the 

facts and the alleged misconduct. 

The Office of Bar Counsel and the Respondent shall prepare a Joint Consent to Discipline 

Petition ("Consent Petition") including: 

1. A statement of the complaint that brought the matter to OBC' s attention; 

2. A stipulation to the facts and charges, including the disciplinary rules that 

have been violated, as agreed by OBC and the Respondent; and 

3. An agreed upon sanction, including an analysis of comparable precedent and 

circumstances in mitigation or aggravation. 

The Respondent shall attach to the Consent Petition an affidavit similar to the affidavit 

required in the current rule for disbarment by consent. The affidavit sworn by the Respondent 

would include averments that: 

1. The attorney's consent is freely and voluntarily rendered, and the attorney is 

not being subjected to coercion or duress~ and is fully aware of the 

implications of consenting to discipline; 

2. The attorney is aware of the currently pending investigation, or proceeding 

involving allegations of misconduct; 

3. The attorney acknowledges that the material facts set forth in the Consent 

Petition are true and form the basis of the alleged misconduct; 
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4. The attorney submits to the consent to discipline because the attorney believes 

that, if disciplinary proceedings based on the alleged misconduct were 

brought, the attorney could not successfully defend against the allegations. 

In addition, the attorney may include in his or her affidavit any facts in mitigation. Bar 

Counsel may include with the Consent Petition a statement setting forth admissible evidence of 

any facts in aggravation. 

If the Consent Petition is submitted before the OBC files a section 8(c) petition or after 

the OBC has filed a section 8(c) petition but before the original Hearing Committee concludes a 

hearing, the Consent Petition along with OBC's complete investigative file shall be reviewed by 

a Contact Member. 19 The Contact Member would be charged with reviewing the file to ensure 

that all misconduct in the investigative file or in the section 8( c) petition, if one exists, has been 

identified and is supported by admissible evidence included in the Consent Petition and that no 

plea bargain has been made in order to agree to the consent to discipline and the agreed upon 

sanction. If the Contact Member finds admissible evidence of facts substantiating charges of 

misconduct that are not included in the Consent Petition, the Contact Member will not approve 

the Consent Petition and will return the file to OBC for further revision of the Consent Petition 

or for disposition of the case under the traditional hearing process. 

If the Contact Member approves the filing of the Consent Petition, the Consent Petition 

will be assigned for a hearing to a new Hearing Committee other than the original Hearing 

Committee that began a hearing on the section 8( c) petition (except where the hearing on the 

section 8(c) petition was completed). The Consent Petition would be provided to the new 

Hearing Committee and to the Complainant prior to the proceeding. 

19 A Rule XI, section 8(c) petition is the petition filed by OBC, after approval by a Contact Member, which initiates 
the prosecution of an original case. 
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The Hearing Committee Chairperson would schedule a hearing on the Consent Petition as 

soon as possible. The hearing would be a public proceeding on the record with OBC and the 

Respondent present. The Complainant would be provided notice of the hearing and, if present at 

the hearing, would be available to respond to questions from the Hearing Committee. The 

purpose of providing notice of the consent to discipline hearing to a Complainant is to provide 

transparency of a consent to discipline proceeding to the public. This provision differs from a 

section 8( c) petition proceeding, where the Complainant is not provided notice of the hearing 

before a Hearing Committee. 

The Hearing Committee would be required: (1) to determine whether the Respondent has 

knowingly and voluntarily acknowledged the facts and misconduct reflected in the Consent 

Petition and agreed to the sanction that is set forth in the Consent Petition; (2) to determine 

whether the consent to discipline has disposed of all of the issues of alleged misconduct for 

which there is appropriate evidentiary support presented in the complaint and charged in the 

section 8(c) petition, if filed; and (3) to determine facts relevant to the recommended sanction, 

including evidence that would tend to mitigate or aggravate the sanction recommendation and 

any other information necessary for the Hearing Committ~e to make findings and 

recommendations on the Consent Petition. The Hearing Committee may inquire of the 

Complainant's view on the Consent Petition and the agreed upon sanction, if the Complainant is 

present at the hearing. At the conclusion of the hearing, the Hearing Committee shall place on 

the record its findings and conclusions and either its recommendation that the Consent Petition 

should be approved by the BPR or its decision that the Consent Petition is rejected. If the 

Hearing Committee recommends that the Consent Petition should be approved~ it will file the 

consent to discipline record, including the transcript of the hearing, with the BPR for its review. 

If the Hearing Committee concludes that the attorney's consent is knowing and 

voluntary, the BPR may approve the Consent Petition if it does not raise any legal issues of first 
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impression and if the recommended sanction is consistent with the discipline . ordered in cases 

involving similar misconduct. If the BPR accepts the recommended sanction, it will issue a brief 

order imposing the sanction if it does not require a showing of fitness to practice as a condition 

of reinstatement. If the recommended sanction requires a showing of fitness to practice before 

reinstatement, the BPR will issue a Report in support of the Consent Petition, and transmit its 

Report along with the record of the Consent Petition to the Court and issue a temporary 

suspension order pursuant to section 9(c) of Rule XI. 

The BPR will reject the Consent Petition if the BPR concludes that there is not 

substantial evidence of record to support a finding made by the Hearing Committee, or if the 

BPR concludes that the sanction in the Consent Petition is not consistent with sanctions imposed 

in comparable cases, or if it finds that the underlying case raises legal issues that are ones of first 

impression. The BPR shall issue an order including its reasons for rejecting the Consent Petition 

and referring the case to OBC or the original Hearing Committee that had been assigned to 

conduct a hearing on the section 8( c) petition, if one had been approved by a contact member, for 

proceedings pursuant to the BPR Rules. If the BPR concludes that the sanction that was 

consented to is not comparable, OBC and the Respondent may jointly petition the BPR to impose 

the sanction that the BPR finds to be comparable. If the BPR rejects a Consent Petition that was 

filed before OBC issued a section 8(c) petition, the BPR will remand the case to OBC. If the 

BPR rejects a Consent Petition that was filed after an OBC section 8(c) petition was approved by 

a Contact Member, the BPR will remand the case to the original Hearing Committee that had 

been assigned to conduct a hearing on the section 8(c) petition or refer it to a new Hearing 

Committee if one was not originally assigned. The case will then proceed to a traditional hearing 

pursuant to BPR Rules. The Hearing Committee assigned to hear a contested section 8( c) 

petition will not be a committee that heard a Consent Petition, except where the original Hearing 
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Committee had heard all of the evidence involving the section 8( c) petition prior to considering 

the Consent Petition. 

In the proceeding before the Hearing Committee after a Consent Petition is rejected, OBC 

can use the facts set forth in the Respondent's affidavit only for impeachment purposes, if the 

Respondent chooses to testify. Neither OBC nor the Respondent-may appeal the decision on the 

Consent Petition by the Hearing Committee -to the BPR. If the BPR rejects a Consent Petition, 

either OBC or the Respondent may appeal the rejection of the petition to the Court, but only after 

the BPR has decided the case involving the section 8(c) petition. 

The Committee concludes that it would be fair for the original Hearing Committee to 

consider a Consent Petition if OBC and the Respondent reach an agreement on a consent to 

discipline after the original Hearing Committee concludes the hearing on the section 8(c) petition 

and makes ail oral announcement of its preliminary determination of whether a violation of a 

disciplinary rule has been found but before the original Hearing Committee issues a Report on 

the hearing. The original Hearing Committee must consider the four criteria set forth above in 

reviewing the Consent Petition. If necessary, the Hearing Committee may schedule a hearing to 

consider the four criteria set forth above. If the original Hearing Committee does not make an 

oral announc~ment of a preliminary determination of whether it finds a violation of a disciplinary 

rule at the close of a hearing pursuant to Board Rule 11.10 and a consent to discipline is 

submitted by OBC and the Respondent, the Consent Petition will be submitted to a new Hearing 

Committee. 

The Hearing Coinrnittee will not file a Report on its hearing of the section 8(c) petition 

unless the BPR rejects the consent to discipline. The BPR will decide the case based on the 

consent to discipline record and will approve the Consent Petition if it satisfies all of the criteria 

set forth above. 
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If OBC and the Respondent reach . an agreement on a consent to discipline after the 

original Hearing Committee has issued a Report on the hearing but before the case is considered 

by the BPR, the Consent Petition shall be filed with the BPR for its review and consideration. 

The BPR will review only the Consent Petition based on the record before the Hearing 

Committee (and without considering the Hearing Committee's Report). 

The Consent Petition, the proceeding involving the petition, and the disciplining order in 

a consent to discipline case shall be a matter of public record. The order shall contain a 

description of the agreed-upon facts and misconduct, the Rules of Professional Conduct that 

were violated, and the sanction that was imposed. This detail will allow the orders to be cited as 

precedent for purposes of determining comparable sanctions in other disciplinary cases. 

Finally, the Committee recommends that the BPR submit to the Court, at least twice a 

year, a summary ofthe cases disposed of by Consent Petitions. 

Proposed Rule 

Rule XI, Section 8. Investigations and Hearings 

(b) Disposition of investigations. 

Upon the conclusion of an investigation, Bar Counsel may, with the prior approval of a 

Contact Member, dismiss the complaint, informally admonish the attorney under investigation, 

Committee and the Board;, or may, with the prior approval of a member of the Board on 

Professional Responsibility, enter into a diversion agreement... 

Rule KI, Section 12.t:.€onsenttonisci,Hiine 
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circumstances in' ag~avation or mitigation of sanction that the ~arties agree should be . . 

considered. 

.etition shall be si 
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contained in tfie consent to discipline Hetition; 

. ii The attomey>-is aware thal'there is' currently 

true· and 

[iv) The attorney submits to the consent to disci line petition because the 

successfully defend against disciplinary 

( 4) The ?ffidavit may recite any other facts that the attorney chooses to present in 

mitigation of S'!Pction. 

(c)· Review Factors to be considered b)!. Contact M'ember, Hearing Committee and Board. 

~ Contact Member, the tHearing Committee and the Board shall consider the following 

four factors in reviewing a consent to disciP.line Hetition: 

(D tl.!e attorneY. entered into the consent to discipline knowing ly and voluntarily; 

misconduct· 'and 

iv ~iliematter does 

line either:before ·a 

etition .lias 'oeen issued in the ':matter or after a section 8.( c ),_petition' !1M. 
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to a1sci ilne the Coritact Member will not approve the consent to disCipline and will return the 

etition or fUrther proceedings· under 

affldavit~to a Hearin Committee for .review. Where a section 8(c) petitio:rl-in. the matter. 

already ba5 been apP.roved 1J a Contact Member and assigQed to a Hearihg Committee 
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ffisciQline to'i< the origillal Hearing Committee ·for review. In conducting its review,' the 

~·.Hearing Committee receiving a J?roposed consent to discipline shall hold a 

' ~ mited evidenti~ hearing. The Office 'of Bar Counsel sha:U P.rovide to any Com..Plain~t 

in advance of-such a hearing the consent to disciP.line petition and-affidavit, with n~tice 

The Hearing 

G;bmmittee shall hold a ublic hearing on the record. The Hearing Committee may; 

~olations, and agreed uP.on :sanction. The HearinK Committee reviewing the consent to 

llisciQline shall lace on the record ·its recommendation of a mroval of the consent to 

llisciP.line if it .finds that: 
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lftheJiearing'Conunittee.held .a hearing on the merits and it rejects the consent to 

consent .to 

[! Board review. 

If the Board ace ts a recommended,' consent to d1seiP.line P.etition mvol~ing a sanction 

that do'es not include a reguirement that the ftomey show fitne.ss before reinstatement, the Board 

hall issue ari order-imP.osing the recommended sanction. If the Board accepts a recommended 
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@ ged ·,;Inis'condflgf incluQ.~st iri"' th~.-== 

Memb'eiJ 
~·~ - ~-~~--- --~ - - ,- --- --- - -- - --

[h) Resump_tion of.p...J:Pceedings afler_ r_ejf_ction of a ~pnsent to di§_cipline. 

EXeCtiHve AttQ.nie:y.s ha ll assi8!! 't~p_ro'ce~4!ng .§.0 it will reSU11Je as if no COJ?.Sent to <l!scipline 

{<;?)..I!etUion had 'nof yet bcten · as~i~ed tQ_ a _ He~png C_gii}lllittee,j!_ wil_l be assigned to a new 

r....-;;.;_,~ueek Court revjew from the rejection gf a COJ!Sent to. dis_c~pline by the Board,Jmt ol.!!y 

afterthe.Board hruiaecfded ~e· section .. 8@y.,@tion. If_the pn~ •. ci~ding}s_resumed after a consent 

C1isCi 

W:.J:uolicrecora ofFroeeeaing.f:. 

ifhe proceeding involVing a consent to d!§cipline pi titio!! and. _the order disciplining an 

tlescriP.tioiLQ.f the Irtisc.on<t\lctr the specific-Rule -of~·:Pi:ofessiona:t Conduct -thaLwas violated and 
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B. Reciprocal Discipline 

Background 

Rule XI, § 11 governs reciprocal discipline. Reciprocal discipline cases are matters 

based on discipline imposed on a member of the D.C. Bar by a foreign disciplining court. Under 

the existing procedure, the Court refers the matter to the BPR for consideration and a 

recommendation to the Court. If an attorney has been suspended or disbarred by a foreign 

jurisdiction, the Court temporarily suspends the attorney while that matter is under consideration. 

The BPR Rule 8.1 requires OBC to file a statement with the BPR setting forth its position 

on whether reciprocal discipline is appropriate. The Office of Bar Counsel's statement addresses 

the five factors set forth in Rule XI, § 11 that may give rise to an exception to the presumption of 

reciprocal discipline. The Office of Bar Counsel files this statement without the benefit of 

knowing whether the Respondent contests any factor. In 2002, the BPR handled 29 reciprocal 

discipline matters, which constituted 37% of its recommendations. In 2003, the BPR handled 24 

reciprocal discipline matters which constituted 18% of its recommendations. As of December 

31, 2004, the BPR had pending 51 reciprocal discipline matters under various stages of 

consideration. In 2002, OBC handled 31 reciprocal discipline matters, compared to 27 in 2003 

and 58 in 2004. In 2005, OBC handled 61 reciprocal discipline matters (see Appendix G). 

Recommendation 

The Committee recommends that Rule XI be amended to provide that upon receipt of a 

certified copy of an order of discipline from a foreign disciplining court, the Court issue a show 

cause order, directing the attorney to show cause directly to the Court within 30 days as to why 

the identical discipline imposed in the foreign jurisdiction should not be imposed by this Court. 

If Rule XI were so amended, the Court would no longer refer the matter to the BPR for its 

consideration and recommendation to the Court. The Court could refer a matter to the BPR in 

exceptional circumstances, such as where there is no counterpart in the District of Columbia to 
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the discipline imposed by its sister jurisdiction. In such case, OBC would file a pleading with 

the Court about the issue. 

The adoption of this recommendation would allow the resources of the OBC and the BPR 

· to be direcfed elsewhere, including original jurisdiction cases. 

Proposed Rule 

Rule XI, Section 11. Reciprocal Discipline 

(b) Notification . 

... Upon learning that an attorney subject to the disciplinary jurisdiction of this Court has 

been disciplined by another disciplining court, Bar Counsel shall obtain a certified copy of the 

disciplinary order and file it 'Nith the Board and with this Court .. . 

(c) Standards for reciprocal discipline . 

. . . Unless there is a finding ~.the Court, or if referred to the Board., by the Board under 

(1), (2), or (5) above that is accepted by the Court, a final determination by a disciplining court 

outside the District of Columbia or by another Court in the District of Columbia that an attorney 

has been guilty of professional misconduct shall conclusively establish the misconduct for the 

purpose of a reciprocal disciplinary proceeding in this Court. 

(d) Tepporary suspension and show cause order. 

Upon receipt of a certified copy of an order demonstrating that an attorney subject to the 

disciplinary jurisdiction of this Court has been suspended or disbarred by a disciplining court 

outside the District of Columbia or by another court in the District of Columbia, the Court shall 

forthwith enter an order suspending the attorney from the practice of law in the District of 

Columbia pending final disposition of any reciprocal disciplinary proceeding. aRd direetiRg the 

attorney to show eause 'NithiR thirty days from the date of the order why the ideRtieal diseipliRe 

should Rot be imposed. The attorney's respoRse to the order to shov,r eause shall be filed with the 

Board, whish for good eause showfl may e~tteRd the time for filiRg a respoRse for a period Rot to 

40 



ot 

. ater than fifteen days after the attorney's resP.onse was due. Where identical disciP-line is n~~ 

vailable in the District' of Columbia, Bar Counsel shall file a pleading with the initial filing of 

(e) Recemmendtltien h)· the Beard. 

(f) (elAction by the Court. 

Bar 

(f) (1) ·when no opposition to the recommendation of the Board has been timely filed, 

and when the Court does not direct that the matter be considered under paragraph (2) of this 

subsection, the Court will enter an order imposing the discipline recommended by the Board 

upon the eJ€piration of the time permitted fer filing an opposition. 

(f) (2) In matters not falling under paragraph (1) of this subsection, The Court shall 

impose the identical discipline unless the attorney demonstrates, or the Court finds on the face of 

the record on which the discipline is predicated, by clear and convincing evidence, that one or 

more of the grounds set forth in subsection (S)W of this section exists. If the Court determines 

that the identical discipline should not be imposed, it shall enter such order as it deems 

appropriate, including referral of the matter to the Board for its further consideration and 

recommendation. f,the Court determines ,that it would ·benefit from a revtew bY. the Board it 

(g) Actien when reeipr:eeal discipline is net recemmended. 
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mmroP. ·ate: In the•absence of such aJinding, the Court shall imp9se fulal disciP.line. 

(g) Present § (h) remains the same but is relettered. 
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C. Failure to Respond to an Order of the BPR and Failure to Answer a Petition 

Background 

The Committee considered two circumstances where a Respondent's failure to participate 

in the disciplinary process unnecessarily burdens the resources of the system and the time of the 

staff and the volunteers: 1) where a Respondent fails to respond to an Order of the BPR, and 2) 

where a Respondent fails to respond to formal charges (a petition). Of the 60 matters that were 

prosecuted by OBC in 2003, 19 of those matters included charges for failure to cooperate during 

the investigation. In 25 of the 60 matters prosecuted, the Respondent failed to answer the 

petition. Of the 24 matters that were prosecuted by OBC in 2004, five of those matters included 

charges for failure to cooperate during the investigation. In seven of the 2004 cases, the 

Respondent failed to answer the petition, but in one of the cases, the Respondent appeared at the 

hearing and stipulated to facts before the Hearing Committee. In one case, the Respondent 

cooperated in the investigation but failed to file an answer to the petition. Of the 22 matters that 

were prosecuted by OBC in 2005, five of those matters included charges for failure to cooperate 

during the investigation. In those five cases, the Respondent failed to answer the petition (see 

Appendix H). 

If a Respondent fails to respond to a request for information in the course of OBC's 

investigation, the OBC generally files a motion with the BPR to compel a response. On 

occasion, OBC may also seek an order from the Superior Court of the District of Columbia to 

compel a response pursuant to a subpoena. If a Respondent fails to respond to OBC, the BPR 

Order and/or a Superior Court Order, OBC charges the attorney with a failure to cooperate, a 
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violation ofRules 8.1(b) and 8.4(d) of the Rules of Professional Conduct.20 The Office ofBar 

Counsel's practice has been to charge the Respondent with a failure to cooperate count and not to 

pursue the underlying substantive allegations. OBC completes its investigation of the 

substantive allegations to the extent possible, and the case is administratively dismissed pending 

receipt of the Respondent's response or Respondent's Petition for Reinstatement. lfthe Hearing 

Committee finds a failure to cooperate violation and the Respondent has a prior history of similar 

misconduct, the recommended sanction is typically a short-term suspension or a suspension until 

the Respondent files a response to the petition. In some cases, the Respondent may also be 

required to prove fitness before reinstatement. 

If a Respondent fails to answer OBC's Petition and Specification of Charges, the 

procedures of BPR Rule 7. 7 govern. If the petition is based upon an oath made upon personal 

knowledge, the facts are deemed to be established as alleged in the petition. If the petition is 

based upon an oath made upon other than personal knowledge, OBC must present competent 

proof of the factual allegations in the petition. The Respondent who has not filed an answer to a 

petition may attend the hearing, cross-examine OBC's witnesses, testify on his/her own behalf 

(but may not present the testimony of others or present non-testimonial evidence), file post-

hearing briefs on all issues if asked to do so by the Hearing Committee and present a plea or 

testimony in mitigation of sanction. Under BPR Rule 11.11, the failure to proffer evidence at the 

evidentiary hearing operates as a waiver of the right to present such evidence unless otherwise 

ordered by the BPR for good cause shown pursuant to a motion filed prior to the date of oral 

argument in the formal proceedings before the BPR. 

20 See Comment 3 to District of Columbia Rules of Professional Conduct Rule 8.4(d). The Court's Rules Governing 
the D.C. Bar also address an attorney's duty to respond to disciplinary inquiries: Rule XI § 8(a) states that an 
attorney has the obligation to respond to OBC's written inquires during the investigative stage and that the 
attorney's failure to respond is grounds for OBC to ask the BPR for an appropriate order; Rule XI§ 8(e) requires the 
Respondent, when charged by OBC, to file an answer to the petition within 20 days of service of the petition. Rule 
XI § 2(b) states that the failure to respond to a written inquiry of the Court or the BPR without asserting in writing 
grounds for refusing to do so constitutes grounds for discipline; Rule XI § 2( c) states that the failure to respond to an 
inquiry or comply with an order is not a violation, if the order is reversed, vacated or set aside during the process. 
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The Hearing Committee and the_ BPR may decide a case without participation by the 

Respondent In such a case, however, the burden of proving any violation by clear and 

convincing evidence based on sworn proof remains with OBC. See In re Williams, 464 A.2d 

115, 118-119 (D.C. 1983). 

Currently, under Rule XI § 3( c), the BPR Chairperson or Vice-Chairperson may 

authorize the BPR to petition the Court for a temporary suspension or probation if the petition is 

supported by an affidavit showing that the attorney about whom the petition is filed appears to 

pose a substantial threat of serious harm to the public. Upon a proper showing, the Court may. 

issue an order temporarily suspending the attorney or temporarily placing the attorney on 

probation, or both. If the order restricts the attorney's maintenance or use of a trust account, the 

order can serve as an injunction barring the bank from making further payments. from the 

account on any obligations, except as provided by the Court. The order precludes the attorney 

from accepting new cases or other legal matters but does not preclude the attorney from 

continuing to represent existing clients during the thirty-day period after issuance. Rule XI § 

3( d) provides that the temporary suspension can be lifted by a petition filed with the Court. The 

petition is set for an immediate hearing before the BPR or a panel of three members of the BPR, 

either of which must submit a Report to the Court for its consideration. 

The Committee focused on recommending a procedure that would expedite the 

proceedings in cases involving serious misconduct whereby an attorney's refusal to respond to 

OBC's legitimate inquiries delays the time when the alleged misconduct is considered by the 

disciplinary system. Such cases often force OBC to devote resources to requiring a response that 

could be more productively allocated to handling other cases. An attorney's failure to respond to 

a BPR or Court order and an attorney's failure to respond to a petition seriously obstruct the 

system's capacity for self-regulation on which the integrity of the disciplinary system depends. 
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However, the Committee approached the failure to respond to a BPR or Court order and the 

failure to answer a petition differently.21 

1. Failure to Respond to a Pre-Petition Order of the BPR or the Court 

In considering its goal to develop recommendations that are efficient, effective and fair, 

the Committee concluded that for self-regulation to work, attorneys must respect the system and 

respond accordingly. The Committee determined that in order to maintain the integrity of the 

disciplinary system, it is critical to require an attorney accused of serious misconduct to respond 

to a BPR Order in an effort to secure the attorney's participation in the process to resolve 

allegations of misconduct. The Committee believes that there should be a serious consequence if 

the attorney fails to participate in the process where there are allegations of serious misconduct. 

The Committee considered whether in situations involving allegations of serious 

misconduct a temporary suspension would be appropriate. The Committee also considered 

whether such a temporary suspension for failure to respond to a BPR Order, even if appropriate 

in some circumstances, is too severe where it would exceed the sanction for the underlying 

alleged misconduct at issue. 

The Committee believes that§ 3(c) of Rule XI should include additional authority for the 

temporary su~pension of an attorney who fails to respond to a pre-petition Order of the BPR to 

enable the disciplinary process to operate with the requisite integrity. The Committee concluded 

that amending § 3( c) to allow the Court to issue a temporary suspension order where an attorney 

fails to respond to a BPR Order is an . appropriate and necessary procedural mechanism to 

promote attorney cooperation in cases involving allegations of serious misconduct. 

Pursuant to the existing § 3(c), the BPR must attach to its petition for the temporary 

suspension of an attorney an affidavit showing that "an attorney appears to pose a substantial 

threat of serious harm to the public." The proposed revision to § 3(c) would require the BPR to 

21 For a comparison of interim and default suspension rules in other jurisdictions, see Appendix I. 
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demonstrate that the underlying complaint. alleges. serious misconduct, that the Respondent had 

not responded to a BPR Order directing a response to OBC's legitimate inquiries, and that OBC 

had proven notice to the Respondent or that publication was made. The proposed rule sets forth 

a definition of the term "serious misconduct." Serious misconduct includes allegations of 

misappropriation, commingling, criminal conduct (except for criminal contempt), overdraft of 

trust accounts, and three or more incidents of neg~ect that establish a pattern of serious neglect in 

the pending investigation. 

An attorney temporarily suspended pursuant to the new procedure would be required to 

comply with the requirements set forth in § 14 of Rule XI, just as an attorney suspended pursuant 

to the existing rule is required to do. Pursuant to § 14(f), an order of suspension is effective thirty 

days after entry of the order. If the attorney responded to the BPR Order prior to the effective 

date of the order, the suspension would not go into effect. The Court order suspending the 

attorney should provide that the attorney is temporarily suspended until Bar Counsel files a 

notice with the Court that the attorney filed a response with OBC. In this manner, the attorney's 

reinstatement is automatic when he or she files a response. The OBC shall immediately file a 

notice with the Court after receipt of an attorney's response. This mechanism satisfies the 

purpose of providing for a temporary suspension for an attorney who has failed to respond to a 

pre-petition BPR Order, that is, to secure a response from the attorney. 

The suspension would be a matter of public record and accessible on the D.C. Bar's 

website. The order and the web page notice of suspension would not include confidential 

information relating to the underlying Complaint but would only serve to inform the Bar and the 

public that the Respondent is suspended based upon his/her failure to respond to an Order of the 

BPR. 
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2. Failure to File Answer to Petition 

The Committee also considered the use of a default judgment against attorneys who fail 

to answer the petition filed by OBC. The Committee is interested in protecting the consuming 

public and preventing a Respondent from delaying the imposition of discipline simply by 

declining to respond to charges. 

The Committee reviewed the best practices of other jurisdictions to determine how they 

handle these types of cases. The Committee found that some jurisdictions handle these cases by 

defaults. Representatives of the Michigan disciplinary system informed the Comparable 

Jurisdiction Subcommittee that 20-30% of their cases involved defaults by Respondents.22 A 

default judgment means that the bar counsel may go forward with a disciplinary case without the 

respondent's participation. Moreover, a default judgment is entered after the bar counsel proves 

that the respondent received notice of a petition charging allegations of misconduct and failed to 

respond to the petition. After a default judgment is entered, the burden of proof to demonstrate 

the substantive allegations by clear and convincing evidence remains with the bar counsel. 

Recommendation 

A. Failure to Respond to an Order of the BPR 

We recommend modifying § 3 of Rule XI by including language in § 3(c) and (d) to 

allow the Court to issue an order temporarily suspending an attorney who fails to provide a 

response to an Order of the BPR in cases involving allegations of serious misconduct. The 

Committee considers an attorney's assertion in writing grounds for refusing to respond to 

constitute a response. If and when the attorney responds to the BPR Order, the temporary 

suspension would be lifted, and 'the investigation would proceed in its normal course. OBC 

would immediately notify the Court of the attorney's response. 

22 Rule 9.115(D)(2) of the Michigan Court Rules of 1985 provides for defaults when an attorney fails to file an 
answer to a petition charging professional misconduct. See also Colorado Supreme Court Rule 251.15. 
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The Committee also considered how to handle the underlying case during the period of 

suspension for failure to respond to the BPR's Order. The Committee decided that OBC should 

have the discretion to determine whether or not to proceed with formal charges on the underlying 

complaint, based on its investigation. (Compare BPR Rule 14.7 (BPR may enter a temporary 

order holding in abeyance any formal disciplinary proceeding because of the attorney's disability 

or addiction)). The Committee thus recommends that the BPR adopt a rule giving OBC 

discretion to determine whether to hold a formal disciplinary proceeding in abeyance or to 

proceed with formal charges where an attorney has been temporarily suspended for failure to 

respond to an order of the BPR and/or failure to file an answer to the petition. 

Proposal for Temporary Suspension Where a Respondent Fails to Respond to an Order of 
the BPR About a Bar Counsel Investigation of Alleged Serious Misconduct 

1. The Office of Bar Counsel will send the Respondent an initial letter requesting a 

response. The letter along with the complaint will be sent by regular mail to the 

preferred address registered with the D.C. Bar (B Letter). The letter will also 

contain a notice that failure to respond may result in discipline and/or a temporary 

suspension and include information about the Bar's services and programs. 

2. If the Respondent fails to reply to the initial letter, OBC will send a follow-up 

letter by regular mail to all known addresses (D Letter). The letter will state that 

it is the second request and contain a notice that failure to respond may result in 

discipline and/or a temporary suspension and information about the Bar's services 

and programs. 

3. If the Respondent still fails to provide a response, except if the Respondent asserts 

in writing grounds for refusing to respond, OBC may file a Motion to Compel 

with the BPR setting forth the efforts to contact the Respondent. The motion shall 

state whether the Respondent has actual notice of the pending investigation. The 
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Office of Bar Counsel shall serve a copy of the motion on the Respondent by 

registered mail. 

4. The BPR may issue an order compelling a response if it finds that the Respondent 

has failed to provide a response to a legitimate request from OBC in an 

investigation, except if the Respondent asserts in writing grounds for refusing to 

respond. The Order of the BPR should be personally served on the Respondent, if 

at all possible, or published if personal service is not feasible. 

5. If the Respondent fails to respond to the BPR Order in a case involving 

allegations of serious misconduct, except if the Respondent asserts in writing 

grounds for refusing to respond, OBC may move the BPR to file a petition with 

the Court seeking an order temporarily suspending the attorney for failure to 

respond to the Order of the BPR. The Office of Bar Counsel shall serve its 

motion on the Respondent by registered mail or personal service. 

6. The BPR may file a petition with the Court seeking the temporary suspension of a 

Respondent who fails to respond to the BPR Order, where OBC's investigation 

involves allegations of serious misconduct, except if the Respondent asserts in 

writing grounds for refusing to respond. The BPR shall attach an affidavit to its 

petition showing that the underlying complaint alleges serious misconduct, that 

the Respondent had not responded to OBC's legitimate inquiries, and that OBC 

had proven notice to the Respondent or.that publication had been made. Based on 

the BPR petition and attached affidavit, the Court may temporarily suspend the 

respondent. 

7. A Court order temporarily suspending a Respondent shall provide that the 

attorney is suspended until OBC files a notice with the Court that the Respondent 

filed a response. Immediately after OBC receives a response to the BPR Order, 
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OBC shall file a notice with the Court stating that the respondent filed a response 

to the BPR Order. The Respondent shall be reinstated upon his or her filing of a 

response with OBC. 

B. Failure to Answer Petition 

We also recommend adding Rule XI§ 8(f) to permit default against attorneys who fail to 

file an answer to the petition involving allegations of serious misconduct. If the attorney files a 

late answer to the Petition, the Hearing Committee may set aside the default for good cause 

shown. 

Proposed Procedures if a Respondent Fails to Answer Bar Counsel ' s Petition 

1. Once a Contact Member has approved a petition, OBC will effect personal service 

or cause the publication of notice to the Respondent pursuant to a Court Order. 

2. If a Respondent fails to answer the specification of charges set forth in a petition, 

OBC may move the Hearing Committee Chairperson to enter a default for failure 

to answer. 
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3. The Hearing Committee may enter a default judgment based upon the evidentiary 

showing by OBC that Respondent had actual notice of the petition or that it had 

caused notice of the petition to be published as approved by the Court and that 

OBC presented clear and convincing documentary and/or testamentary evidence 

that the Respondent engaged in the alleged misconduct. 23 The Hearing 

Committee may also consider evidence in aggravation. 

4. A default judgment is not effective until 14 days after the issuance of the Hearing 

Committee's order. An order entering a default judgment is a part of the Hearing 

Committee Report to the Board. A Respondent may file a motion with the 

23 This process is required by the Court's observations on proper procedures in cases that involve default. In In re 
Williams, 464 A.2d 115, 118-19 (D.C.l983), the Court explained: 

"It is well settled that disciplinary proceedings are quasi-criminal in nature and that an attorney who is the subject of 
such proceedings is entitled to procedural due process safeguards. In re Ruffalo, 390 U.S. 544, 550, 88 S.Ct. 1222, 
1225, 20 L.Ed.2d 117 (1968); In re Thorup, 432 A.2d 1221, 1225 (D.C.l981); In re Burka, 423 A.2d 181, 185 
(D.C.l980) (en bane); In re Colson, 412 A.2d 1160, 1164 (D.C.l979) (en bane); In re Wild, 361 A.2d 182, 184 
(D.C.1976). The procedural requirements which apply in attorney disciplinary proceedings are analogous to those 
of other "contested cases." In re Thorup, supra, 432 A.2d at 1225. The burden of proving the charges rests with Bar 
Counsel and factual fmdings must be supported by clear and convincing evidence. !d. ; Internal Rules of Board on 
Professional Responsibility, Chapter 8, No.5; In re Smith, 403 A.2d 296, 302 (D.C.1979). 

The Hearing Committee conducted no hearings on the charges herein. It received no sworn evidence either physical 
or testimonial. Relying solely upon Rule XI, § 7(2), it deemed the unsworn "Specification of Charges" as laid out in 
the Bar Counsel'S unsworn petitions to be admitted facts and adopted them pro forma as its fmdings of fact. Finding 
multiple violations of the Disciplinary Code, the Hearing Committee then recommended the sanction of disbarment. 
Thus, resulting from . respondent's failure to answer the charges against him, we have a fmding of disciplinary 
violations and a recommendation of disbarment which is not based on any proof under oath. This result cannot 
withstand a due process attack. 

The Hearing Committee, before concluding that disbarment is a proper sanction, should have proceeded with an ex 
parte hearing to establish by sworn evidence that the specification of charges was true. It is true that respondent, by 
failing to answer, would have by virtue of D.C.App.R. XI, § 7(2), admitted the allegations. This rule presupposes, 
however, that the admission is one giving weight to sworn evidence--evidence with respect to which the Bar 
Counsel must carry the burden. As we have previously noted disciplinary proceedings are quasi-criminal in nature. 
Persons charged with crime in our courts cannot be convicted on default judgments unsupported by proof. 
Moreover, actual proof must support default judgments in some civil cases (such as divorce decrees or money 
damages where there is any uncertainty as to the amount of damage). This is the rationale employed by the Supreme 
Court in Klapprott v. United States, 335 U.S. 601, 611-12, 69 S.Ct. 384, 388-89, 93 L.Ed. 266, modified, 336 U.S. 
942, 69 S.Ct. 384, 93 L.Ed. 1099 (1949), in setting aside a judgment by default in a denaturalization proceeding. 

Moreover, because Bar Counsel has not yet met the burden of proving before the Hearing Committee the truth of the 
specifications, respondent has not waived his right to challenge the merits of these specifications. We, therefore, 
order this matter remanded to the Committee for a full hearing with all attendant safeguards." 

52 



Hearing Committee within this 14-day .period showing good cause why the 

default order should not be entered. 

5. A Respondent may subsequently file an answer and a motion to set aside the 

default order and any Hearing Committee's Report within 90 days of the default 

order. A Respondent may file a motion to set aside the default order and any 

Hearing Committee's Report beyond the 90-day period if the Respondent asserts 

a lack of subject-matter or personal jurisdiction or a claim of manifest injustice. 

6. If the Hearing Committee Chairperson grants the motion to set aside the default, 

the case will be set for hearing. 

Proposed Rule 

Rule XI, Section 2. Grounds for Discipline 

(c) Review of board orders and inquiries. 

If an attorney objects in writing to an order or written inquiry of the Board, the objection 

shall be noted, but review of the order or inquiry by the Court shall not be available as ermitteq 

bY.§ 9(g). (except as provided in§ 18(c) with respect to subpoenas) until all proceedings before 

the Board have been concluded. If the Board imposes or reoormnends the imposition of a 

disciplinary sanction, the attorney may then seek review of the previously challenged order or 

inquiry by filing an appropriate motion or pleading with the Court . .. 

Rule XI, Section 3. Disciplinary Sanctions 

(c) Temporary suspension or probation. 

(1) On petition of the Board authorized by its Chairperson or Vice Chairperson, 

supported by an affidavit showing that an attorney appears to pose a substantial threat of serious 

notice as the Court may prescribe, temporarily suspending the attorney or imposing temporary 
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conditions of probation on the attorney, or both. "Serious misconducf' includes allegations o! 

tlie enaing·mvestigation. Any order of temporary suspension or probation which restricts the 

attorney's maintenance or use of a trust account shall, when served on any bank maintaining an 

account against which the attorney may make withdrawals, serve as an injunction barring the 

bank from making further payment from the account on any obligation except in accordance with 

restrictions imposed by the Court. An order of temporary suspension issued under this 

subsection shall preclude the attorney from accepting any new cases or other legal matters, but 

shall not preclude the attorney from continuing to represent existing clients during the thirty-day 

period after issuance of the order; however, any fees tendered to the attorney during that thirty­

day period or at any time thereafter while the temporary suspension is in effect shall be deposited 

in a trust account, from which ~ithdrawals may be made only as directed by the Court. IT'he 

(d) Dissolution or amendment of orders of temporary suspension or probation. 

probation pursuant to subsection (c) may for good cause request dissolution or amendment of the 

temporary order by petition filed with the Court, which shall also be served on the Board and on 

Bar Counsel. A petition for dissolution shall be set for immediate hearing before the Board or a 

panel of at least three of its members designated by its Chairperson or, in the Chairperson's 

absence, by the Vice Chairperson. The Board or its designated panel shall hear the petition 
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forthwith and submit its report and recommendation to the Court with the utmost speed 

consistent with fairness . Upon receipt of the report, the Court shall consider the petition 

promptly, with or without a hearing as the Court may elect, and shall enter and appropriate order. 

Rule XI, Section 8. Investigations and Hearings 

rna enter an order-of'default and the etition shall be deemed admitted subject to ex parte proof 

Y. Bar Counsel sufficient to Rrove the allegations based upon documenta.ry evidence, sworn 

recommendation filed with the :Board. The Hearing 'Committee shall issue its re ort and 

recommendation based u on Bar Counsel's documentiD and/or testament 

affidavit. An order of default shall not tak::e effect until fourteen (14) days ' after the dat~ qn 

(f) g Discovery. 
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D. Reinstatement Cases 

Background 

Often, reinstatement proceedings for attorneys who have been disbarred or suspended 

with a requirement that they show fitness require eighteen months to three years from the time 

the petition for reinstatement is filed until it is finally ·decided. This long period for disposition 

of a petition for reinstatement is particul~rly burdensome on a Respondent whose misconduct 

warranted only a short suspension. 

The existing procedures for disposition of petitions for reinstatement are described in the 

Court's Rules Governing the District of Columbia Bar. Rule XI,§ 16(d) permits the dismissal of 

a petition for reinstatement if the attorney is not eligible for reinstatement (insufficient time has 

elapsed or the petition is insufficient or defective on its face). Rule XI, § 16( d) also requires that 

a reinstatement petition be assigned to a Hearing Committee for a Report and that the Report be 

reviewed by the BPR. Rule XI, § 16(e) permits the Court to enter an appropriate order if the 

petition is unopposed before the matter is filed with the Court. 

Recommendation 

We recommend expediting reinstatement procedures when matters become uncontested 

at any level. Reinstatement decisions would remain with the Court. We further recommend 

expediting contested reinstatements by eliminating BPR review. The Court is the authority that 

grants admission to the Bar. The reinstatement process for those disbarred or suspended with a 

requirement to demonstrate fitness to practice law as a condition of reinstatement is an 

admissions question. Eliminating. a level of review will increase the speed of the process in 

fairness to the attorney but allow the Court to make the ultimate decision as to reissuing a license 

in both contested and uncontested cases. 
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Step by Step Process 

A. Investigation 

1. Upon receipt of a Motion for Reinstatement and companion Reinstatement 

Questionnaire, OBC shall conduct an appropriate investigation of the material 

facts alleged in the Reinstatement Questionnaire. 

2.· The Office of Bar Counsel will review any proven or alleged misconduct by the 

attorney, ofwhich OBC is aware (including any "follow- on" cases).24 

B. Uncontested Cases 

1. After reviewing the Motion for Reinstatement and companiOn Reinstatement 

Questionnaire and after an appropriate investigation, if OBC determines that the 

reinstatement should be unopposed, OBC will submit a Report to the Court. 

2. The Report shall set forth the results of OBC's investigation and shall indicate why 

OBC is satisfied that the attorney has met the criteria for readmission, including 

those factors set forth inln re Roundtree, 503 A.2d 1215 (D.C. 1985). 

3. If the Court rejects the uncontested readmission, the Court may deny the petition 

or refer the matter to a Hearing Committee for hearing. 

C. Contested Cases 

1. If OBC opposes reinstatement, a Hearing Committee will hear the matter at the 

earliest possible time available on the Hearing Committee's docket. 

2. The Hearing Committee shall file a Report with the Court within 60 days 

following receipt of the final briefs. 

3. The Report will proceed directly to the Court, without BPR review. 

24 A "follow-on" case is a subsequently docketed investigation involving the same Respondent. 
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Proposed Rule 

Rule XI, Section 16. Reinstatement 

following a suitable investigation and u_Qon motion by the parties, may be considered by the 

ourt on the available record and the pleadings. If the motion is denied, the Court may order 

(f) Hearing'Gommittee report 

lWithin 60 da s after the conclusion of its hearing ~d receipt of the .final briefs by .th~ 

eve case ,submit to , the Court a rcmort containing its findings and recommendation, together 

and any briefs of the parties. The record shall include a 

transcriP.t of the hearing. 

fe1 (g Petition for reinstatement-Action by the Court. 

Upon the filing of the Hearing Committee's Boa£d's findings and recommendation, the 

Court shall schedule the matter for consideration in accordance with the general rules governing 

civil appeals. Whenever possible, a petition for reinstatement shall be transmitted to the division 

of the Court which imposed discipline. If the petition is 1:1nopposed, the Co1:1rt in its diseretion 

may grant it, or may enter any other appropriate order, 'Nithol:lt fl:lrther briefing or arg1:1ment 

ttj h Conditions of reinstatement. 

(g1 (i) Resubmission of petitions for reinstatement. 
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E. Final Discipline Imposed by the Board on Professional Responsibility 

Background 

The current system of attorney discipline in the District of Columbia requires that all 

original investigations which result in formal charges be tried by a Hearing Committee 

composed of three individuals (two attorneys and one public member) who issue proposed 

findings of facts, conclusions of law and recommended sanctions to the BPR. Following briefs 

and oral argument, the BPR files a report with the Court, which reviews each matter before it 

imposes discipline. Rule XI, § 3(a)(1),(2),(3),(6) and (7) requires action by the Court for 

imposition of any discipline that is greater than a BPR reprimand. Rule XI, § 9( c) and (d) 

requires the BPR to submit a report to the Court unless the BPR dismisses the matter, the BPR 

orders a reprimand, or the BPR orders OBC to issue an informal admonition. 

The Committee considered the question of whether the BPR should have the authority to 

impose final discipline. A threshold question is whether final decisions in disciplinary cases are 

core functions of the Court that cannot be delegated. Sections 11-2501, 11-2502 and 11-2503 of 

the D.C. Code address the Court's delegation authority. D.C. Code § 11-2501 empowers the 

Court to make rules as it deems proper, on the examination, qualification and admission of 

members of its Bar and further authorizes the Court to regulate the censure, suspension and 

expulsion of members of the Bar. The Court created and authorized the BPR to regulate the 

practice of law, including imposing some disciplinary sanctions. 

The report of the 1993 D.C. Bar Disciplinary System Review Committee, co-chaired by 

Robert Weiner and Barry Cohen, ("Weiner-Cohen Committee") addressed the issue of final 

action at the BPR level. It concluded that the BPR reviewed every disciplinary case extensively 

and recommended that final discipline of uncontested, non-serious cases could be final at the 

BPR level thereby reducing the burden on the Court. The Weiner-Cohen Committee 

recommended that contested matters be subject to the Court's review, stating, "We are unaware 
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of any precedent in the District of Columbia law depriving a party of a rigpt of judicial review of 

administrative action, and we see no good reason for denying that right to a lawyer who may be 

deprived of his/her profession by the action of the BPR" (see Appendix 1). 

The Court traditionally defers to BPR's decisions in original jurisdiction cases. The 

BPR's review of all cases has provided a high level of consistency about the legal issues 

considered and the sanctions imposed. Some other jurisdictions ensure the efficiency of their 

disciplinary systems, while maintaining effectiveness and fairness, by having one or two levels 

of adjudication in some circumstances. The Committee considered the 1993 Weiner-Cohen 

Report' s recommendation on final action at the BPR level. Ten years of experience since the 

issuance of the Weiner-Cohen Report and the practices of other jurisdictions persuade the 

Committee that BPR should have authority to impose final discipline, subject to the discretionary 

review by the Court. The Committee proposes that the BPR's Order be final, with the right to 

apply for discretionary review to the Court in cases with sanctions less than suspension with a 

requirement to demonstrate proof of fitness to practice law as a condition of reinstatement or 

disbarment. In cases involving suspensions with fitness or disbarment, we recommend that the 

Court impose the final discipline but the sanction should become effective with the issuance of 

the BPR's Opinion and Order. 

The Comniittee considered that the additional level of review by the Court rarely results 

m a different sanction from the BPR recommendation, can cause significant delay in the 

imposition of discipline, can cause the Court to revtew unnecessary inatters adding to its 

significant workload, and does not permit the matter to be resolved at an earlier time m 

uncontested matters (see Appendix G). 

Although the Committee recommends that the Court grant certain authority to the Board 

to enter final orders in a limited category of cases, it further suggests that the Court retain 

discretionary jurisdiction to review all disciplinary cases. The Committee also recommends that 
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the Court grant review in cases that present new or novel issues of substantive disciplinary law, 

in cases where sanction recommendations appear to depart from the range of sanctions imposed 

for similar misconduct in other cases, and for such other reason as the Court deems appropriate. 

Finally, the Committee recommends that there should be review of right by the Court of cases in 

which the Board recommends disbarment or a suspension with a requirement that the attorney 

show fitness before reinstatement. The Committee also recommends that a Respondent should 

be credited with the time he or she was suspended while the matter is pending review by the 

Court, only if the Respondent has complied with the requirements of Rule XI, § 14. 

Proposed Rule 

Rule XI, Section 1. Jurisdiction 

(a) Persons subject to disciplinary jurisdiction. All members of the District of Columbia 

Bar, all persons appearing or participating pro hac vice in any proceeding in accordance with 

Rule 49(c)(1) of the General Rules of this Court, all persons licensed by this Court Special Legal 

Consultants under Rule 46(c)(4), and all persons who have been suspended or disbarred by this 

Court or SUSP.ended by: the Board on Professional Res_Qonsibili!x hereinafter referred to as "the 

iBoard" are subject to the disciplinary jurisdiction of this Court and its Board.oB ProfessioBal 

RespoBsibility (hereiBafter referred to as "the Board.) 

Rule XI, Section 3. Disciplinary Sanctions 

(a) Types of discipline. 

Any of the following sanctions may be imposed on an attorney for a disciplinary 

violation: 

(1) Disbarment by the Court; 

(2) Suspensi9n by the Court or the Board for an appropriate fixed period of time not to 

exceed three years. Any order of suspension may include a requirement that the attorney furnish 

proof of rehabilitation as a condition of reinstatement. In the absence of such a requirement, the 
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attorney may resume practice at the end of the period .of suspension without further order of the 

(3) Censure by the Court or ~he Boar4; 

(7) Probation imposed by the Court or the Board, ef imposed ey the Beam wttft the 

consent ef the attorney and the approval ef the Gem:t, for not more than three years ... 

Rule XI, Section 4. The Board on Professional Responsibility 

(e) Powers and duties of the Board. 

(8) To reprimand, censure, or SUSJ?end attorneys subject to the disciplinary jurisdiction of 

the Court and the Board. 

(g) Providing information to the Court. 

Upon request from the Court, in the exercise of its duty to oversee the disciplinary 

system, the Board shall provide to the Court for its review the file in any case. or cases, including 

those which have been concluded by dismissal, informal admonition, or reprimand. 

Rule XI, Section 6. Bar Counsel 

(a) Powers and duties. 

(3) Upon prior approval of a Contact Member, to dispose of all matters involving alleged 

misconduct by an attorney subject to the disciplinary jurisdiction of the Court, by dismissal ·or 

informal admonition or by referral of charges, exceP.t consent to discipline or diversion as set 

Rule XI, Section 7. The Executive Attorney 

(4) To forivard to the Court the findings and recomm.endations of the Board, order of 

together with the record of the proceedings before the Hearing Committee and the Board. IT'l!e 

===-=-==....,~•-=sh:;;;al:o:::l forwaid,.the record of roceediiigs before the Hearing Committee and 
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(9) To argue before this Court the position of the Board, when designated by the Board to 

do so, in any case in which Bar Counsel disagrees with a report and recommendation ang/qr 

Rule XI, Section 9. Post-hearing Proceedings 

(c) Disposition by the Board. 

Promptly after the conclusion of oral argument or, if there is no argument, promptly after 

reviewing the Hearing Committee record, the Board shall either adopt or modify the 

recommeadatioa of the Heariag CoHlffiittee, remand the case to the Hearing Committee for 

attorijey; direct Bar Counsel to issue an informal admonition o thj :¥attome ·, or dismiss the 

(d) Report of the Board. 

Ualess the Board dismisses the petitioa or remaads the case, or ualess the matter is 

coacluded by a reprimaad or a directioa for aa iaformal admonitioa, Wtte Board shall promptly 

prepare a report containing its findings~"t conclusio~ and ~ts '* order io.( _ <,liscipline or 

recommendations to.the Cotn1. The Executive Attorney shall submit the order. and report of the 

Board, together with the eatire record, to the Court and shall serve a copy thereof on the attorney. 
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the Court as a matter of ri~t. 

[l!e Gourt has discretionm authoriD:: to review ail order of the Board in all cases. 

The attorney or Bar Counsel, or both, may file with the Court a request for a writ of 

involving a susP.ension reguiring__Rroof of fitness as a condition of reinstatement or disbarment 

within twenty days from the date of service of a copy thereof. The Court, for good cause shown, 

may grant an additional period for filing exoeptions, a request for review not to exceed twenty 

days. 

(f) Exeeptiens when ne repert isfiled. 

fB Upon the filing of exceptions under subseotion (e) or subseotion (f) of this seotion, 

and in all oases arising under seotion g in whioh the Board's reeommended sanotion inoludes a 

requirement that the attorney make a showing of fitness before reinstatement, in those cases 

mvolvin a Board recommendation for a SU§P.ension r~uiring_ roof of fitness to Qractice law as 

in accordance with applicable court procedures. If the matter has oome before the Court under 

subseetion (f) of this seotion, the Court may order the Board to file a report setting forth its 

findings of faot and the reasons for its deoision. Upon oonolusion of the prooeedings, or upon 

oonsideration of the report if no exoeptions are filed, IT'he Court shall enter an appropriate order 

as soon as the business of the Court permits. In determining the appropriate order, the Court shall 

accept the findings of fact made by the Board unless they are unsupported by substantial 

evidence of record, and shall adopt the recommended disposition of the Board unless to do so 

would foster a tendency toward inconsistent dispositions for comparable conduct or would 

otherwise be unwarranted. Unpublished opinions in disciplinary cases decided on or after April 
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1, 1991, shall not be deemed binding precedent by the Court except as to appropriateness of 

sanctions. 

(g) (2) 

involves an 

aggrav~Jion; or 

[51 For su,ch other reason •. as the CoUrt 'deems a illro~riate. 

ermits-' Jh 
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(i) Court review of final actions by the Board. 

In any disciplinary proceeding in 'i'lhioh a dismissal, an infonnal admonition, or a 

reprimand is oontemplated or effeoted, the Court shall have the right to review the matter on its 

own motion and to enter an appropriate order, including an order directing further proceedings. 

Rule XI, Section 14. Disbarred and Suspended Attorneys 

(e) Imposition of discipline pendente lite. 

The Court or the Board, sua sponte or on motion, may order that the discipline 

reoommended ay the Board shall take effect pending the Court's determination of the merits of 

the case. 

(f) Effective date of discipline. 

Except as provided in sections 10, 11, and 13 of this rule and in subsection (e) of this 

section, an order of disbarment or suspension shall be effective thirty days after entry of the 

Board's order unless the Court or the Board directs otherwise .. . 
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F. Cooperation with Law Enforcement 

Background 

Rule XI, § 17(a), (c) & (e), as well as BPR Rule 2.19, do not permit OBC to disclose to 

law enforcement officials attorney criminal conduct which comes to its attention. Likewise, 

during the investigative stage, OBC cannot communicate to other disciplinary authorities 

professional misconduct which comes to its attention unless the other authorities are already 

involved in a concurrent investigation. Nor does Rule XI, § 17(e) permit OBC, except by motion 

to the Court, to cooperate with the Committee on Admissions, the Committee on Unauthorized 

Practice, and in certain respects, the Clients' Security Fund. The motion process can be 

cumbersome, is public, and requires notice to the Respondent, whereas communication with law 

enforcement often requires speed and confidentiality.25 

Recommendation 

We recommend that OBC, with the perm1ss10n of the BPR Chairperson or the 

Chairperson's designee, be allowed to disclose information to the appropriate authorities about 

the status of complaints either during the course of the investigation of such complaints or after 

the investigation has been closed. However, this rule does not establish a right on the part of 

outside entities, including law enforcement, to the confidential information sought. The 

Committee recognizes that there are legitimate purposes for which OBC should be authorized to 

disclose confidential information, such as where there is ongoing criminal activity or where 

another jurisdiction' s disciplinary authority has a valid interest. The BPR should specify in its 

rules the circumstances in which OBC may be authorized to disclose otherwise confidential 

information and the manner in which OBC would be allowed to communicate such information. 

25 For a comparison of rules prohibiting contact with law enforcement in other jurisdictions, see Appendix I. 
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Proposed Rule 

Rule XI, Section 17. Confidentiality 

(e) Limited disclosure on motion. 

disclosure of otherwise confidential information to the Committee on Admissions, the 

Committee on Unauthorized Praetiee, or a duly constituted grand jury for use in the performance 

of its official duties. Bar Counsel's motion shall be filed only: in response to grand jury 

ub oenru For good cause shown, the Court on motion may authorize disclosure of otherwise 

confidential information through discovery in any civil action, subject to such protective order as 

the Court may deem appropriate or may authorize disclosure of otherwise confidential 

tnformation to local, state or federal governmental agencies not associated with law enforcement 

or attome disci line subject to a QfO riate J>.rotections of confidentiali!_y. With respeet to the 

Clients' 8eeHrity Tmst fHnd, Bar CoHnsel shaH follovl the proeedllfes preseribed in the Notiee to 

the Bar dated NoYember 21, 19g6, v,rhieh is Appendix C to these RHles. 
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G. Immunity for Practice Monitors . 

Background and Recommendation 

Section 19(a) of Rule XI currently states that "members of the Board, its employees, 

members of the Hearing Committees, Bar Counsel, and all assistants and employees of Bar 

Counsel shall be immune from disciplinary complaint under this rule ... " Practice monitors and 

others withiri the disciplinary system, however, are not explicitly covered. Practice monitors and 

financial monitors are members of the Bar who agree to assist the disciplinary system when an 

attorney is placed on probation and the conditions of probation include monitoring of the 

attorney's practice and/or professional finances. Practice monitors are often reluctant to serve 

when they discover that the rule does not state that they are not immune from suit. Their service 

is essential to the disciplinary system because the use of probation is only feasible with the 

appointment of monitors. 

The Committee discussed the potential for abuse or an embarrassing situation that might 

arise from granting immunity in such a broad way. It is conceivable that a volunteer monitor 

would engage in misconduct in connection with monitoring duties. A rule of complete immunity 

would insulate such actions from prosecution. The Committee thus rejected a rule of complete 

immunity; instead it concluded that immunity for all but intentional misconduct and criminal 

action was, on balance, a small cost to encourage volunteers to assist in the disciplinary system . 

. Therefore, the Committee proposes the following modification. 

Proposed Rule 

Rule XI, Section 19. Miscellaneous Matters 

(a) Immunity. 

Complaints submitted to the Board or Bar Counsel shall be absolutely privileged, and no 

claim or action predicated thereon may be instituted or maintained. Members of the Board, its 

employees, members of Hearing Committees, Bar Counsel, and all assistants and employees of 
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P.ecions~engagedfin"such counse.ling1 ev:aluating,or monitonng shall be immune from disciplinary 

complaint under this rule and from suit for any conduct in the course of their official duties. ['he 
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H. Diversion 

Background and Recommendation 

Rule XI, § 8.l(b)(l) restricts who is eligible for diversion. Section 8.1(b)(l) does not 

permit diversion if the attorney' s conduct resulted in, or is likely to result in, prejudice to a client 

or another person. It is often very difficult to calculate whether the conduct is likely to result in 

prejudice. In most circumstances, the disciplinary inquiry is initiated after the conduct has 

occurred and if there has been no prejudice, the determination of whether prejudice is still 

possible, or likely, can be speculative. The Committee recommends deleting the language, "or is 

likely to result in." The deletion of this language would enable OBC to refer more cases to 

diversion. 

The Committee also recommends allowing OBC to refer cases for diversion where the 

attorney has engaged in conduct that constitutes a criminal offense involving driving under the 

influence and operating a motor vehicle while impaired. The Committee concluded that OBC 

should be able to consider this limited category of criminal offenses for diversion in order to 

encourage substance-abusing attorneys to pursue treatment. If an attorney engages in treatment 

as the result of a diversion referral, not only would the member of the Bar benefit but the 

consumers of legal services also would benefit. 

Proposed Rule 

Rule XI, Section 8.1. Diversion 

(b) Limitations on diversion. 

Diversion shall be available in cases of alleged minor misconduct, but shall not be 

available where: 

(1) the alleged misconduct resulted in, or is likely to resHlt iH, prejudice to a client or 

another person; 
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(2) discipline previously has been imposed or diversion previously has been offered 

and accepted, unless Bar Counsel finds the presence of exceptional circumstances 

justifying a waiver of this limitation; 

(3) the alleged misconduct involves fraud, dishonesty, deceit, misappropriation or 

conversion of client funds or other things of value or misrepresentation; or 

(4) the alleged misconduct constitutes a criminal offense under applicable law, exc~ 

I. Effective Date for Implementation of Rule Changes 

The Committee recommends the following method for implementation of its 

recommendations: 

1. Consent to discipline should be available at any stage of the existing process 

thirty days after adoption of the pertinent rule changes. 

2. The changes to the rules governing reciprocal discipline should be applicable to 

all new cases received in the OBC after the adoption of the pertinent rule changes. 

3. The change to the temporary suspension provision for an attorney's failure to 

respond to a BPR Order should be applicable to all BPR Orders requiring a 

response issued 30 days after the adoption of the pertinent rule changes. 

4. The default procedure for failure to answer a petition should be applicable to all 

petitions approved by the Contact Member 30 days after the adoption of the 

pertinent rule changes. 

5. Uncontested petitions for reinstatement pending at any level of the system when 

the pertinent rule change is adopted should proceed directly to the Court. 
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6. Contested petitions for reinstatement filed before the adoption of the pertinent 

rule changes should be processed under the existing procedures, unless the parties 

agree to use the new procedure with the approval of the BPR. 

7. Cooperation with law enforcement should be permissible 30 days after the 

adoption of the pertinent rule changes. 

8. The Committee is of the view that immunity for monitors confirms the existing 

unwritten expectation and should be available at any time. 

9. Diversion should be available under the terms of the changed rule in any case 

pending at any stage of the disciplinary process 30 days after adoption of the 

pertinent rule changes. 

10. The Board's authority to issue final discipline should govern all cases in which a 

petition was approved by a Contact Member 30 days after the adoption of the 

pertinent rule changes. 
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J. Implementation 

The goal of the Committee's recommendations is to reduce the present work load in each 

part of the disciplinary system, allowing existing resources to be used more efficiently, 

effectively and fairly to handle new matters and to avoid the creation of a backlog of cases. In an 

effort to determine whether the recommendations, if accepted by the Court, achieve what they 

are meant to ·accomplish, the Committee also recommends that a new committee be established 

three years after the rules have been amended to review the impact of the changes. The new 

committee will have to wait a period of time before assessing the impact. The new committee 

should determine what period of time is appropriate. This Committee believes that it would be 

instructive for the new committee to examine the number and percentage of cases handled by 

consent to discipline agreement, the number and percentage of cases being disposed of by the 

BPR rather than the Court, the length of time it takes a case . to be processed through the 

disciplinary system, including the length of time a case is pending at each stage of the process, 

and the impact of the changes on the work load of OBC, the Hearing Committees, the staff of the 

BPR, the BPR and the Court. 

The Committee further recognizes that resources may be necessary to enable the 

disciplinary system to collect data sufficient to track the effectiveness of any adopted changes on 

the new cases entering the system and to track the impact of the changes on the staffing of the 

disciplinary system. 
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III. IMPACT OF THE RECOMMENDATIONS ON THE D.C. BAR REGULATORY 
SYSTEM 

In response to the Committee's charter, the Committee requested the D.C. Bar staff to 

submit its views about the possible impact the recommendations set forth in this report might 

have on the operations of the Bar. The following are the D.C. Bar staffs views. 

The Regulation Counsel department of the District of Columbia Bar conducts several 

programs and services designed to provide remedial and prospective direction to attorneys and 

their clients in three general categories: 

-- Attorney/Client Relations, involving the Attorney/Client Arbitration Board ("ACAB") and the 

Clients' Security Fund ("Fund"); 

-- Lawyer Assistance Services, comprised of the Practice Management Advisory Service 

("PMAS") and the Lawyer Counseling Program ("LCP"); and 

-- Professional Conduct Regulation Programs, which consist of the Legal Ethics Committee 

("LEC") and the Rules of Professional Conduct Review Committee ("RPC"). 

In order to maximize the delivery of services and outreach, while minimizing the impact 

on resources needed to achieve these goals, the Regulation Counsel department relies heavily on 

volunteers. Currently, Regulation Counsel oversees 179 practice volunteers26 and 111 

committee members. 

The impact of an accelerated disciplinary system and increased flexibility afforded to 

OBC because of the recommended changes to Rule XI cannot yet be _quantified. If the proposed 

changes to Rule XI are adopted, the increase in program activity will need to be tracked after the 

new procedures go into effect. The scope and impact to the programs would be best understood 

after implementation of the rule changes and review. 

26 Practice volunteers comprise ACAB arbitrators and mediators, PMAS practice monitors and LCP volunteers. 
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It is foreseeable, however, that increases in requests for services by attorneys who are 

referred by the disciplinary system or who voluntarily seek assistance would occur in the Lawyer 

Assistance Programs and in Attorney/Client Relations. Finally, it is foreseeable that there will be 

a fiscal impact on the Clients' Security Fund. 

A. Lawyer Assistance Programs 

The Bar programs and services most likely to be affected by the proposed changes in the 

disciplinary system are the PMAS and LCP. 

1. Practice Management Advisory Service (formerly the Lawyer Practice 
Assistance Program) 

The Practice Management Advisory Service was designed to assist lawyers with practice-

related problems that often lead to disciplinary charges and other complaints by clients and the 

public. At present, the PMAS offers four services to Bar members: the Management 

ResourceLine, a telephone resource available to answer questions and provide information on a 

wide variety of practice management issues; on-site practice management assessments, which 

involves a thorough management review of a law firm or practice; practice management 

publications; and the Practice Monitor Program. 

The Practice Monitor Program provides remedial assistance to Bar members who are in 

diversion from the formal disciplinary process to address minor misconduct, who have asserted 

disability in pending disciplinary matters, or who have been placed on probation by the 

disciplinary system. The PMAS trains and _provides practice monitors to attorneys who are 

facing disciplinary action. Bar members who are eligible to be diverted out of the formal 

disciplinary process, or who allege a disability, or are eligible for probation in lieu of suspension, 

may participate in this program. The PMAS has 11 practice monitors, who are available to the 

BPR or OBC to be assigned periodically to review and report on specific management aspects of 
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another Bar member's practice, with the goal.ofimproving the monitored member's practice and 

thereby avoiding future disciplinary charges. 

If the Court adopts the proposed modification on the use of diversions, there would be a 

greater opportunity to offer diversion as an alternative to discipline, and there would be more 

individuals who need monitors appointed to assist them. 

With the availability of consent to discipline agreements, OBC and the BPR would also 

have more flexibility to require, as part of the agreement, that attorneys receive the help they 

need, whether it be the assignment of a monitor, the requirement to attend practice management 

sessions with the PMAS or participation in counseling sessions with the Lawyer Counseling 

Program. 

2. Lawyer Counseling Program 

Through the use of volunteers and staff, the Lawyer Counseling Program provides free 

confidential services that include assessment, referral and short-term counseling to attorneys on a 

range of issues. Although the LCP began as a service to respond to attorneys who suffer from 

the ravages of alcohol and drug addiction, the program has grown out of necessity to address 

issues relating to work stress, family crises and mental health issues. 

If the Court grants OBC the authority to enter into consent to discipline agreements, OBC 

would have the option of requiring, as a condition to the consent agreement, the attorney to 

contact the Lawyer Counseling Program for an assessment and review. If OBC had authority to 

refer more cases to the LCP as a result of consent to .discipline agreements, and as members 

became more aware of the possibility that this authority would be exercised, attorneys might also 

voluntarily seek assistance in behavior modification before the behaviors reached a level that 

would warrant disciplinary action. 
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B. Attorney/Client Relations Program 

1. Clients ' Security Fund 

Consent to discipline agreements and the ability to issue temporary suspensions could 

also have an impact on the Clients' Security Fund of the District of Columbia Bar ("Fund"), a 

program administered under the auspices of the Attorney/Client Relations Program. The Fund 

could experience an initial increase in claims because of the reduction in time that it would take 

to dispose of a case through the disciplinary process as well as an actual net increase in 

applications for reimbursement from the Fund. 

The Fund is a trust fund created by the Court to reimburse clients whose attorneys have 

dishonestly retained money, property or some other thing of value that belongs to the clients. 

The Fund is comprised of five Trustees (members of the Bar) who are appointed by the Court. 

The Fund' s Trustees are not authorized to reimburse a client who asserts that an attorney failed 

to represent the client successfully or overcharged the client. Ordinarily, the Fund is a fund of 

last resort. Reimbursement from the Fund is discretionary, turning on the equities of the claims 

presented. Based on a decision by the Board of Governors, the Fund must be kept at a yearly 

level of$750,000.00. 

When investigating a claim, a Trustee makes an independent determination as to whether 

a Bar member has engaged in dishonest conduct. After the completion of the investigation, the 

investigating Trustee presents a recommendation about the disposition of the claim to the other 

Trustees, who vote to approve or deny the claim for reimbursement, or to refer the claimant to 

another entity. 

Reimbursement from the Fund is permitted only when the following conditions are 

satisfied: 

The attorney against whom a claim has been filed has died, retired, been disbarred or 

suspended; or the attorney has been declared by a court to be bankrupt or mentally incompetent; 
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or a court has entered a civil or criminal judgment against the attorney based on the alleged 

dishonest conduct at issue; 

The attorney was acting as either an attorney or a fiduciary when the dishonest conduct 

occurred; 

The money, property or other thing of value for which reimbursement is sought was in 

actual or constructive possession of the attorney; and 

The loss to the claimant for which reimbursement is sought resulted from dishonest 

conduct on the part of the attorney, such as theft, embezzlement, fraudulent misrepresentation, or 

other wrongful taking of the claimant's property. 

As noted, an order of discipline is one of a list of 'jurisdictional triggers" that must be 

met for the Trustees to approve reimbursement of a claim. In some cases an attorney who is 

being investigated by a Trustee is also the subject of a complaint pending in the disciplinary 

system. When the investigating Trustee has ~ade an independent determination that dishonest 

conduct occurred and that the claimant suffered a reimbursable loss, the Trustees cannot issue a 

decision and pay the claim until the Court has issued the order of discipline. In some cases, the 

Fund has had to wait years because of the length of time required for the disciplinary complaints 

against the attorney to be resolved by the disciplinary system. 

In situations where it does not appear that there is a disciplinary recommendation 

pending, but the Trustee's independent investigation indicates that dishonest conduct occurred, 

and there is no other "jurisdictional trigger," the Trustees will deny the claim without prejudice, 

and invite the claimant tore-file when/if a "jurisdictional trigger" is met. 

If the Court grants OBC the authority to enter into consent to discipline agreements, then 

it is likely that there would be quicker dispositions of the claims the Trustees would have 

ultimately reimbursed because the claims would meet the required criteria for reimbursement and 

could be processed more expeditiously. As the ability to enter into consent to discipline 
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agreements becomes standard practice, any initial increase in claim payouts that might occur 

could level out as the Trustees become familiar with the time required to conclude a disciplinary 

matter. The Fund may also experience an impact as · a result of the recommendation to allow for 

the temporary suspension of attorneys who fail to respond in disciplinary matters. Currently, a 

suspension of an attorney, for any reason, will act as a 'jurisdictional trigger" for the Fund to 

reimburse a client. For example, the Trustees have determined as a policy matter that the 

issuance of an administrative suspension for the failure to pay mandatory dues is sufficient to 

trigger jurisdiction. In this instance, even though the suspension may not be related to the 

conduct at issue before the Trustees, if the Trustee determines, after his or her independent 

investigation of the claim before the Trustees, that dishonest conduct occurred and that there is a 

reimbursable loss, the Trustees can pay the claim because the status of the attorney would be 

listed as "suspended. "27 

If the Court grants the BPR the authority to request an order for temporary suspension 

based on an attorney' s failure to respond to a BPR order, there is a potential for additional 

payouts of claims that may not have initially met the required "jurisdictional trigger" of 

suspension or disbarment because the Fund's rules do not require that the suspension relate to the 

underlying conduct upon which the Fund claim is based. In addition, because there is no statute 

of limitations on claims made to the Fund, there may be additional claims filed from the 

claimants who previously might have chosen not to apply to the Fund because the "jurisdictional 

trigger" of suspension/disbarment had not yet been met. 

The fiscal impact on the Fund as a result of a broader basis upon which to satisfy the 

"jurisdictional trigger" is not currently known. Obviously, if jurisdiction is triggered sooner and 

27 Although the potential exists that additional claims will meet a ' 'jurisdictional trigger" as a result of the authority 
to order an temporary suspension as a result of the failure to respond to a BPR order, in the past three years, only 
five cases qualified for payment because the attorney failed to pay mandatory dues. Of the five cases, two of the 
attorneys were ultimately suspended for disciplinary reasons. 
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under more circumstances, that could affect the number of payouts. An increase in the number of 

payouts could increase the draw on member dues. 

Conclusion 

In summary, it is possible that, if the recommended changes are adopted, the caseloads of 

certain Regulation Counsel Programs would be affected. Although the precise impact cannot be 

determined until the recommended changes have been in effect for a period of time, it is 

foreseeable that referrals from the disciplinary system would increase the activities of the 

Lawyer Assistance Programs and the Attorney/Client Relations Programs. In addition, although 

it is too early to determine the exact fiscal impact on the Fund, it appears that the Fund not only 

may be expected to pay out claims more expeditiously, but it also may be expected to pay 

additional claims as a result of the BPR' s ability to request orders for temporary suspensions by 

the Court for an attorney's failure to respond to a BPR order. 

Just as the disciplinary system' s greater reliance on making referrals to the regulatory 

programs would have an impact on each of the programs' caseloads, there could be an increase 

in self-referrals. As attorneys become more aware of the options that the disciplinary system 

may have to ensure that the ethical standards are maintained by the profession, they might on 

their own initiative, or through the intervention of colleagues and family members, become more 

willing to seelc or accept remedial help. In short, at-risk attorneys operating on the margins of 

successful practice may become more motivated to take a more pro-active approach to address 

potential problems before their behaviors warrant disciplinary action. 
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D I S T R C T 0 F C 0 I. U · M B A 

September 8, 2003 

The Honorable Annice M. Wagner 
Chief Judge 
District of Columbia Court of Appeals 
500 Indiana Avenue, N .W. 
Washington, DC 20001 

Via Hand-Delivery 

Re : Reexamination ofDisciplinary Proceedings Under D.C. Bar Rule XI 

Dear Chief Judge Wagner: 

B A R 

The leadership of the District of Columbia Bar (''D.C. Bar") and the Board 
on Professi ~nal Responsibility ("BPR") have agreed on a methodology for 
establishing a committee to study certain aspects of the disciplinary system in the 
District of Columbia. 

Consistent with the approach used with the Special Committee to Study 
the Disciplinary System in 1981 and the Disciplinary System Review Committee in 
1992, the study corrunittee will be appointed by the D .C . Bar Board of 
Governors. The Bar committee will be led by John Payton and consist of 
eleven members, including two non-lawyers, to be appointed by the Board of 
Governors, with recommendations from the BPR. The Bar committee will prepare 
a report and recommendations regarding the scope of work outlined below . 

The Bar committee may consider and evaluate, as appropriate, other state 
models relevant to the review of D.C. Bar Rule XI and address the following 
issues:1 

1. Should procedures be streamlined to expedite the resolution of certain types of 
disciplinary cases and, if so, what changes should be made? For example, should 
Bar Counsel and respondents be allowed to enter into negotiated dispositions 
and if so, in what .ldnd of cases; under what circumstances; with what 1)11c of 
review of Bar Counsel's actions? Should there be an expedited procedm t for 

1 To establish some baseline infonnation for the committee's work, the commit1ee will 
likely choose to look at how our disciplinary system compares to certain other systems on 
the time for disposition, including such factual questions as: Where arc the stages o f the 
process in which significant delays occur in our disciplinary system? What are the fa ctors 
causing these delays? Given what we may learn from other systems, are there prac tic al 
ways for them to be addressed? 
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rcciproc<ll discipline cases, particularly where the respondent does not 
participate? Should there be a streamlined procedure for reinstatement 
proceedings in certain categori es of cases and if so , in wh<lt kind of cases and 
under what circnmstances? 

2 . Should Thr Counse l he granted broader authority to resolve certain 
disciplinary matters through diversion and informal admonitions without a 
full - nedged hearingr' If so, what type of disciplinary matters should be 
included; what type of authority should be granted to Bar Counsel; what type 
or review, if any, shou ld there be of Bar Counsel's action or proposed action; 
ami what procedures should be followed? 

3. Should the J learing Committees and/or the BPR be given authority to impose 
final di scipline in certain cases, subject to a discretionary review, or no review, by 
the BPR and/or tl1e District of Columbia Court of Appeals? If so, what type of 
di sciplinary matters should be included? 

4 . Arc there other changes of a procedural or technical nature that should be 
considered to promote the efficient and effective operation of the disciplinary 
sys tem? · 

5. What, if any, amendments should be made to Rule XI to implement the 
changes that arc being suggested? 

6. If cl1an gcs in BPR procedures are recommended, what impact would such 
changes hayc on other parts of the disciplinary system (the J\ttorney/Ciient 
Arbitration Board, Clients ' Security Fund, Lawyer Practice Assistance 
Committee, Legal Ethics Committee, Lawyer Counseling Committee and the 
Rules ofProfessional Conduct Review Committee)? 

The Bar committee will not review or comment on any changes to the 
sources of financing for the disciplinary system, annual budgets, or supplemental 
budget requests . 

l)le final report of the Bar committee and any recommendations will be 
provided to the Board of Governors. The Board of Governors will consider the 
report and recommendations of the Bar committee and, after consultation with 
the BPR and consideration of any comments by other members of the Bar, will 
make any necessary and appropriate recommendations for changes to the Court . 

The BPR believes that this Bar committee structure is an appropriate 
alternative to the Court-sponsored study described in the BPR's Jetter to you 
on July 30, 2003 . While the BPR and OBC will have a staff liaison to the Bar 
committee and will provide the Bar committee with such infonnation as may 
be requested, the final recommendations of the Bar committee will be those 
of the Doard of Governors . In this way, the BPR 'vvi II remain free to provide 

2 
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the Court ·with its independent comments on the results of the Bar 
committee's study and any recommendations made hy the Bo:1rd of 
(~ovcrnors . 

This proposal is being presented to the Board of Governors for approval 
on September 9, 2003. Following approval by the D .C. Bar Bonrd of Governors, 
the 8ar \viii transmit to you a separate document describing th e committee 
members and the proposed schedule. ' l11e Bar expects thnt the first meeting of the 
Bar committee will be on or about October 1, 2003. 

We hope this update will be of assistance to the Court in light of our prior 
correspondence. Thank you for your continuing interest in this important work . 

Sincerely, 

qJ ·---~ ji:,~~~ IS 

cc : D .C. Bar Board of Governors 

Shirley Ann Higuchi 
D.C. Bar President 

! --=->-r-'~ "'i -~~ 
Timothy J . ..BIIoomfield 
Chair, Board on Professional Responsibility 

Board on Professional Responsibility 
Katherine A. Mazzaferri, Esq. 
Elizabeth J. Branda, Esq . 
Joyce E . Peters, Esq. 
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Appendix B 

Type of Bar Association Grid 
This grid is from the American Bar Association Division for Bar Services 

Jurisdictional Analysis 
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Type of Bar Association: Unified vs. Voluntary 

~Unified 

0 Voluntary 

Puerto Rico 

Virgin Islands 

AB ... Division fur B.ar ~rvic~ 
De<:cmbu 1994 



Jurisdiction 

Illinois 

Louisiana 

Maryland 

Massachusetts 

Michigan 

Minnesota 

New Jersey 

North Carolina 

Virginia 

District of 
Columbia 

Type of Bar 

Voluntary 

Mandatory 

Voluntary 

Voluntary 

Mandatory 

Voluntary 

Voluntary 

Mandatory 

Mandatory 

Mandatory 

Jurisdictional Analysis 

Membership 
Annual Docketed Cases 
Complaints Cases Disposed 

73,661 6182 6183 

19,000 3000-3200 1800 

31,224 1559 475 435 

47,000 6062 1200 322 

35,748 3557 103 163 

30,000 1200-1500 488 446 

76,486 1400-1500 

16,869 1900 1900 

24,000 4000 1000 1311 

78,879 1333 477 443 
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Appendix C 

Comparable Jurisdiction Questionnaire 

Negotiated Disposition Questionnaire 
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12/15/03 

Comparable Jurisdictions 

1. How many active bar members do you have? 

2. What is the total number of complaints you receive each year, including complaints you do 
not pursue, for example, because the respondent is not a member of your bar? 

How many complaints are investigated? 

3. Do you categorize the types of complaints that you receive by subject matter (theft, 
dishonesty, etc)? Do you categorize them by type of practitioner (e.g., solo, firm, 
government, etc.)? 

If yes, for what purpose do you categorize the complaints? 

If yes, is it possible to share the data with us? 

Have you noticed any significant trends? 

4. What are the stages in your disciplinary system? · 

How many cases do you currently have in each stage? What is defined as a "case" in 
your system? Is it one client complaint, or do you bundle multiple complaints into a 
"case"? 

Which stages use volunteers as decision makers? 

How many volunteers are involved in each stage? 

Do you keep track of the average time between stages? 

If so, are you able to share the data with us? 

5. Do you have time requirements for completing each stage of the process? 

If yes, how are the time requirements set (Bar Counsel, Board, Court Rule)? Is there a 
statute of limitations or laches rule? 

If yes, what are your time requirements for each stage? 

Are you able to meet the requirements within your current system? 
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Are there any rule or statutory consequences if the time requirements are not met? If so, 
what are they? 

How do you define cases that are "overdue" or included in your "backlog"? 

What is the percentage of cases that are still not disposed of after: 
30 days __ 60 days __ 90 days __ 120 days_· __ Other __ 

What statistical information do you keep about any backlog? 

6. Who adjudicates the cases at the trial level? 

How many cases are decided on an annual basis? 

7. How many levels of appellate review do you have? 

Who adjudicates the cases at each level? 

How many cases are heard on an annual basis at each level? 

Is appellate review discretionary at any stage? If so, how does that process work? How 
often is review granted, and in what type of case? 

Are any decisions or types of cases excluded from appellate review? In other words, at 
what levels can a case become final? 

If yes, which ones? 

8. At what point is your system open to the public? 

9. What is the size ofthe attorney staff for Bar Counsel? __ Support Staff? · law 
clerks? __ investigators? __ other professionals (such as accountants?_ other? __ 

10. What is the size ofthe attorney staff for your Review Board/Board Office? __ Support 
Staff? __ law clerks? __ case managers __ other? __ 

How many volunteers does the staff support? 

What are the responsibilities of the volunteers? Do they draft their own 
recommendations or orders disposing of cases on the merits or on motions? Are these 
form recommendations/orders or the equivalent of judicial opinions? 

How often do the volunteers meet? How many cases do they decide in a month/year? 

95 



What are the responsibilities of the staff? Do they draft some or all ofthe case 
dispositions decided by the volunteers? 

Is there a separate case mangers ' office/clerk's office, or does the attorney staff supervise 
case management? 

11 . What is the size of the attorney staff that supports your trial level adjudicator? __ Support 
Staff law clerks case managers' _ _ other? __ 

How many volunteers does the staff support? 

What are the responsibilities of the volunteers? Do they draft their own 
recommendations or orders disposing of cases on the merits or on motions? Are these 
form recommendations/orders or the equivalent of judicial opinions? 

How often do the volunteers meet? How many cases do they decide in a month/year? 

What are the responsibilities of the staff? Do they draft some or all of the case 
dispositions decided by the volunteers? 

Is there a separate case managers ' office/clerks' office, or does the attorney staff 
supervise case management? 

11a. [In any system that uses volunteers]: Who recruits and trains the volunteers in the system? 
What training materials and legal updates are the volunteers provided? Who organizes that 
effort? 

12. Who appoints Bar Counsel and the Executive Attorney/Review Board Attorney? Are there 
term limits for the positions of Bar Counsel and Executive Attorney/Review Board Attorney? 

If yes, what are they? 

13. Who approves the filing of charges and the dismissal of charges? 

What is the size of the staffthat supports the entity that makes this decision? 

14. Do you have the ability to enter into negotiated dispositions? 

If yes, how do you define "negotiated disposition"? 

If yes, when was it implemented? 

If yes, insert Negotiated Disposition Questionnaire here 

If no, has this ever been considered or contemplated? 
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If considered, why was it not implemented? 

If you had implemented negotiated dispositions but no longer offer this option, please 
explain why this option is no longer offered? 

15. How does your system handle reciprocal discipline cases? 

How many reciprocal discipline cases does your system handle each year? 

What is the standard of review for reciprocal cases? 

16. How do you handle respondents who fail to respond to original complaints? To petitions by 
Bar Counsel? Reciprocal cases? Who claim or evidence disability as a basis for not 
responding? 

17. Does your system have procedures that allow cases to be expedited? 

If yes, what are the procedures and to what types of cases do they apply? 

18. Do you provide for an administrative suspension or an interim suspension while a case is 
pending? 'Must a petition by Bar Counsel be filed before an interim suspension can be 
sought? 

If yes, how does it work? Who can seek an interim suspension? How often are they 
granted? 

19. Has a study of your disciplinary system been conducted within the last five years? 

If a study has been conducted within the last five years, may we obtain a copy of the 
report? 

What changes, if any, were recommended after your disciplinary system was reviewed? 

Were the changes implemented? 

If no, why not? 

When was your system last reviewed? 

Did your system implement any changes or respond in any way to the ABA's McKay 
Commission's Report? 

20. Are you considering any other changes to your present system? 
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21 . Have any other changes been considered and not been implemented? 

If yes, what are they and why were they not implemented? 

22 . What would you describe as the strengths of your system? What do you see as the 
weaknesses in your system? 

23 . What would you like to see changed in your disciplinary system? 

24. What disciplinary systems in other jurisdictions have served as a model for your disciplinary 
system and why? · 
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12/09/03 

Negotiated Dispositions 

1. Does your jurisdiction use the term "negotiated dispositions"? 

If yes, how do you define a "negotiated disposition"? 

Does your jurisdiction consider a plea bargain to be a negotiated disposition? 

2. Does a negotiated disposition involve a hearing? 

If yes, what body conducts the hearing and for what purpose? 

3. Are there types of cases that are excluded from resolution by a negotiated disposition? Are 
there respondents who cannot avail themselves of negotiated dispositions? 

If yes, which type of case and which respondents are excluded and why? 

4. Are negotiated dispositions used more often in particular situations? 

If yes, in what types of situations? 

5. Is diversion offered in your jurisdiction? 

If yes, is diversion considered a negotiated disposition? 

For what types of misconduct would diversion be available? 

6. Do you have a process for handling any other disciplinary matters without a formal hearing 
process that is not called a negotiated disposition or a diversion? 

If yes, what is the process? What types of cases are eligible for resolution by this 
process? 

7. How long has your jurisdiction offered the option of negotiated dispositions? 

8. Why were negotiated dispositions included as an option? 

9. What was the process that led you to decide to use negotiated dispositions? 
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Was there public input? 

What has been the public reaction to negotiated dispositions? 

10. What steps were taken and what resources were needed to implement the option of 
negotiated dispositions? 

11. Is a negotiated disposition confidential? 

If it is confidential, is there any information about the negotiated disposition that is made 
available to the complainant? To the public? 

Is the respondent able to negotiate a confidentiality provision? 

12. Who makes the decision to offer a negotiated disposition? Who reviews the decision to offer 
a negotiated disposition? Who approves the offer? 

13. Are standards, guidelines or restrictions placed on Bar Counsel's ability to negotiate a 
disposition? 

If yes, what are the standards, guidelines or restrictions? 

14. Is the sanction a determining factor for Bar Counsel when offering a negotiated disposition? 
Is the sanction a determining factor for the respondent when entering into a negotiated 
disposition? 

If no, what is the determining factor? 

15. What process is followed to ensure that the respondent understands what disposition he or 
she has agreed to accept? 

Are there special procedures or certain criteria used to make certain that a respondent is 
not coerced into negotiating a disposition? 

If yes, what are they? 

16. What type of record is made to reflect the terms ofthe negotiated disposition? 

Is the misconduct to which the respondent agrees stated on the record and if so how 
and by whom? 
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Are form documents submitted to the adjudicator reflecting the terms of the 
negotiated disposition? If so, please provide us with a copy of the form. 

1 7. Who reviews and approves a proposed negotiated disposition that has been accepted 
by the Bar Counsel and the respondent? What happens if a proposed negotiated 
disposition is rejected or modified by any of the approving authorities? 

18. How often is a proposed negotiated disposition modified or rejected by any of the 
reviewing authorities? 

19. How many cases were resolved by negotiated dispositions in each of the past three 
years? What percentage of the docketed caseload does this number represent in each 
of those years? 

20. How many negotiated settlement offers have been rejected by the respondents? 

21. Are the ranges of remedial measure of sanctions different in negotiated dispositions 
than in fully litigated cases? 

22. Has the use of negotiated dispositions reduced the time to resolve a docketed case in 
your disciplinary system? 

If yes, by how much? 

23 . How long does it take to resolve negotiated disposition cases as compared to cases 
that go through the full disciplinary system? 

24. Has the availability of negotiated dispositions affected Bar Counsel's caseload? 
Has it affected the adjudicator's caseload? 

If yes, how has the case load been affected? When did the change become 
apparent? 
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25. What impact has the use of negotiated dispositions had on the staffing and resource 
needs ofthe Bar Counsel's office? On the staffing and resource needs of the 
adjudicator's office? On the staffing and the resource needs of the Bar? 

26. Has a study or evaluation been conducted of your use of negotiated dispositions? 

If yes, may we have a copy? 

27. Have you made any determination about the impact of the use of negotiated 
dispositions on (1) the rate of recidivism in your disciplinary system or (2) on 
particular types of practitioners (e.g. solos, or attorneys of a certain age, race or 
gender)? 

If yes, what measurement or statistics did you use and what were the results? 

28. What is the precedential value of a negotiated decision? 

29. What use is made of the record of a negotiated disposition in later disciplinary 
proceedings against the same respondent or in reinstatement proceedings? 

30. Are practice monitors or probation monitors used in connection with some negotiated 
dispositions? 

If yes, how frequently are they used? 

31. Are there costs associated with the use of negotiated dispositions that are assessed to 
the respondent? 

If yes, what are they? 

32. H~ve you done any studies to determine whether costs is a factor in the decision to 
enter into a negotiated disposition? Can you provide a copy of the study? 

102 



Appendix D 

Disciplinary Statistics · 
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OFFICE OF BAR COUNSEL 

STATISTICAL REPORT 

September 2004 

This Period Year to 
Date 

ComQiaints Received by Bar Counsel 7 330 
Docketed Complaints 42 462 
Undocketed Complaints _Q _:n 
CJA Complaints 49 889 
Total Complaints Received 

Reinstatements 0 3 

Criminal Convictions 0 7 

Reciprocals 2 50 

Matters Pendin!,! Investi!,!ation This Period Last Period 
Less than 90 Days 45 77 
More than 90 Days 382 384 
Total Cases Pending Investigation 427 461 

Pending Deferrals 24 19 

Recommendations Submitted to Board for AQQroval This Period Last Period 
Petitions 1 3 
Informal Admonitions 6 1 
Dismissals 44 9 
Deferrals _Q _Q 
Subtotal 57 13 
Diversions _Q _Q 
Total Recommendations Submitted 57 13 

DisQositions AQQroved by Contact Member This Period Year to 
Date 

Petitions 1 22 

Informal Admonitions 4 26 

Dismissals 51 216 

Deferrals 2 _12 . 

Total Dispositions Approved 61 283 

Diversions AQQroved by Board 0 6 

CJA ComQ1aints This Period Last Period 
CJA Complaints Remaining at End of Previous Period 11 13 
CJA Complaints Received/Reopened in Period _Q 2 
Total CJA Complaints 11 16 

CJA Complaints Closed in Period 10 5 
CJA Complaints Docketed in Period _Q Q 
Total CJA Complaints Disposed in Period 10 5 

CJA Complaints Pending Investigation 
at End of Period 1 11 
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Last Year 12 Months Ending 
to Date This Period 

336 471 
532 622 
122 139 
990 1232 

3 4 
9 10 

20 57 

Abatements 
3 

Last Year 12 Months Ending 
to Date This Period 

32 47 
31 32 

214 330 
_u _]]_ 
290 436 
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TABLE I 

DISCIPLINARY COMPLAINTS RECEIVED 

Calendar Number 
Year Complaints 

Received 

1994 1398 

1995 1498 

1996 1516 

1997 1612 

1998 1689 

1999 1454 

2000 1314 

2001 1376 

2002 1393 

2003 1333 
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TABLE II 

DISCIPLINARY PROCEEDINGS INSTITUTED 

Calendar Complaints Informal Petitions Diversions 
Year Docketed Admonitions Submitted for Approved 

CM Approval 

. 1994 524 59 51 N/A 

1995 526 32 42 8 

1996 531 40 50 20 

1997 519 28 54 25 

1998 560 29 68 18 

1999 455 34 41 17 

2000 421 42 43 7 

2001 434 31 22 16 

2002 575 29 37 9 

2003 477 37 57 7 
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TABLE III 

UNDOCKETED AND CJA COMPLAINTS 

Calendar Total 
Undocketed Cases CJA Cases Year Complaints 

Number %Total Number % Total 

1994 1398 702 50.2% 172 12.3% 

1995 1498 824 55.0% 148 9.9% 

1996 1516 857 56.5% 143 9.4% 

1997 1612 870 54.0% 223 13.8% 

1998 1689 883 52.3% 246 14.6% 

1999 1454 800 55.0% 199 13 .7% 

2000 1314 662 50.0% 231 18.0% 

2001 1376 680 49.4% 262 19.1% 

2002 1393 644 46.2% 174 12.5% 

2003 1333 692 51.9% 164 12.3% 

107 



Appendix E 

Volunteers in other Jurisdiction's Disciplinary Systems 
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Volunteers in the Disciplinary System 

Jurisdictions Volunteers OBC/BPR Who writes Notes . Final Order 
Staffing reports 

lllinois 125 OBC-35 Independent $600,000.00 per Supreme Court 
Lawyers Contractors year for contractors *Board reprimand 

may be imposed 
without Court order 

Louisiana 180 OBC-11 Staff Board handles all Board decisions 
Lawyers personnel matters, final in public 

bill collection, reprovals and 
Board -4 computer probations if no 
Lawyers programmmg, objections 
1 Law Clerk including web 

design, web 
maintenance (data 
base, tracking and 
MIS management), 
publication of Bar 
Journal; 
disciplinary review 
and CLE training 

Maryland 422 OBC- 9 Lawyers Bar Counsel 2 page pre-printed Court of Appeals 
form used for 
orders. 

Very fast system 
based on 
Peer Review, 
mediation, and 
client involvement 

The process is not 
confidential 

Massachusetts 150 OBC-17 Volunteers Court 
Lawyers with staff 

Board-4 
assistance 

Lawyers 
Michigan 425 OBC -14 Hearing Special masters Hearing panel/board 

Lawyers panel utilized (panel orders can constitute 

Board- 2 
volunteers; reviews SM's final order without 
board staff record) court approval 

Lawyers may assist 
Minnesota 500 OBC - Lawyers Volunteer Supreme Court 

Committee 
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Jurisdictions Volunteers OBC/BPR Who writes Notes Final Order 
Staffing reports 

New Jersey 500 Board -7 Trial level - Ethics Committee 
Lawyers board 

Disciplinary Review volunteers; 
OBC-10 

Appeals Board on appeals 
Lawyers level- staff Supreme Court on 
12 - Investigators Disbarments 

11 - Auditors 
North Carolina Board- 12 Volunteers Hearing Committee 

OBC- 6 Lawyers can issue all final 
orders 

Virginia 224 OBC- 10 Bar counsel The District 
investigators writes draft Committees issues 
14lawyers reports for final orders in public 

District reprimand cases. 
Hearing 
volunteers. The Disciplinary 

Board issues final 
Volunteer orders in suspension 
committee and revocation 
writes final cases. 
order. 

Disciplinary 
Committee . Volunteers 
writes its 
orders from 
start to finish 

D.C.* 75 Board- Volunteers Court 
3 Lawyers with staff 
1 Case manager assistance 

OBC-
12 Lawyers 
2 Professional 

staff 

• Data collected from reports and . charts distributed at the May 5, 2004, Thirty-First Annual 
Disciplinary Conference . 

• Staffing statistics reflect professional staff only. 
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Appendix F 

Consent Discipline in Jurisdictions 
Throughout the U.S. 

Information collected by John Van Bolt, Executive Director of Michigan's Attorney Discipline Board 

Discipline by Consent in Jurisdictions 
Interviewed by Subcommittee 
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Consent Discipline in Jurisdictions 
Throughout the U.S. 

Information collected by John Van Bolt, Executive Director of Michigan's Attorney Discipline Board 
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JURISDICTION RULE-STATUTE PERCENTAGE 

ARIZONA Arizona Rule 56 Approx. 33% 
[Discipline by Consent] 

ARKANSAS Arkansas Supreme Court Formal Complaints 
Disciplinary Procedures, disposed of by consent: 
Section 20.B 2003: 56 out of 185 (30%) 

2002: 35 out of 178 (20%) 
2001: 13 out of 135 (10%) 

CALIFORNIA Rules of Procedure of the State Attachment: 
Bar of California, Sample Stipulation Regarding 
Rules 133 and 135 Facts, Conclusions of Law and 

Disposition 

COLORADO Chapter 20, Colorado Rules of 54% 
Civil Procedure, 
Rule 251.22 [Discipline Based 
on Admitted Misconduct] 

CONNECTICUT Superior Court Rules, 
Section 2-82, Eff 1-1-04 

DISTRICT OF Rule XI 
COLUMBIA Section 12-Disbarment by Consent 

Section 8.1-Diversion 
Section 

GEORGIA Rule 4-227 [Petitions for Estimated at 75% (includes both 
Voluntary Discipline] public and private discipline) 

IDAHO Rule 514 [Imposition of Not extensively used 
Sanctions by Consent] 

ILLINOIS Supreme Court Rule 762(B) Average over past 5 years : 45% 
Attachment: Sample Petition to 
Impose Discipline on Consent 

INDIANA Indiana Admission and 
Discipline Rule 23 
Section 11 (C) [Conditional 
Agreement for Discipline] and 
Section 17 [Consent to 
Discipline and Resignation] 

LOUISIANA Supreme Court Rule 19, 
Section 20 

MARYLAND Rule 16.772 [Consent to For FY 2003: 
Discipline or Inactive Status] 5 of 17 disbarments (30%) 

16 of 35 suspensions (46%) 
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JURISDICTION RULE-STATUTE PERCENTAGE 

MASSACHUSETTS Supreme Court Judicial Court For FY 2003: 
Rule 4:01 , Section 8(3) 24 of 27 Public Reprimands (89%) 

13 of 31 "Term Suspensions" 
(42%) 
6 of 8 "Indefinite Suspensions" 
(75%) 
5 of 21 "Resignation and 
Disbarments" (24%) 

MICHIGAN Michigan Court Rule 9.115(F)(5) 2003: See breakdown by type of 
[Discipline by Consent] discipline, next page 

MISSOURI No specific rule . 
See attached sheet. 

MONTANA Rule 26 [Discipline by Consent] In formal cases, 34% resulted in formal 
discipline by consent; 41 % resulted in 
a private admonition by consent; and 
25% resulted in formal discipline after a 
formal hearing (i.e ., no consent) 

NEVADA Rule 113 [Discipline by 
Consent] 

NEW JERSEY Rule 1:20-10, Part (b) 

OHIO Ohio Rules of Court Governing 
Procedure on Complaints and 
Hearing, Section 11 [Consent to 
Discipline) 

OREGON Rule 3.6 [Discipline by Consent] Estimated 60-70% 

PENNSYLVANIA Pennsylvania Rules of 
Disciplinary Enforcement, 
Rule 215 (consent to 
disbarment only) 

SOUTH CAROLINA Rule 21 For FY 2003: 
Consents were 25 of 33 Public 
Disciplinary Opinions (76%) 

TENNESSEE Tennessee Supreme Court Rule Approx. 10% 
9, Section 16 
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JURISDICTION RULE-5TATUTE PERCENTAGE 

TEXAS OLD RULE: 

Texas Rules of Disciplinary 
Procedure 2.13- Investigatory 
committees could negotiate a 
sanction with an attorney after 
finding just cause 

AS OF JANUARY 1, 2004: 

Investigatory Hearing eliminated 
and new rule does not specifically 
refer to negotiated settlement. 

VERMONT Rule 8 of Supreme Court 
Administrative Order 9 

VIRGINIA Rules of the Virginia Supreme 
Court, Part 6, Section IV, 
Paragraph 13(8)(6)(a)(9) 
[District Committees), and 
13(8)(5)(c) [Disciplinary Board] 

WASHINGTON Rules for Enforcement of Has ranged from 33% to 50% in 
Lawyer Conduct (ELC), recent years. 
9.1 -Stipulations 

WISCONSIN Supreme Court Rules 22.09 and Approx. 50% by consent in FY 
22.19 [Consensual Private and 2003 
Public Reprimands/Petition for 
Consensual License 
Revocation] 

WYOMING 24 of 25 Public Discipline/ 
Reinstatement cases in 2003 
(96%) 
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Discipline by Consent in Jurisdictions Interviewed by Subcommittee 

Jurisdiction 
% Cases Resolved Plea Bargain 

Process by Consent Allowed 

Informal process 

Illinois* 45% No 
OBC meets with Respondent with memo of appropriate 
disposition 
Only cases with clear facts, law and precedent are suitable 

Louisiana* 25-30% No 

30% Disbarment Used when attorney admits conduct and case law supports 
Maryland+ 

46% Suspension Yes discipline 
If sanctions are imposed the Court gets involved 

89% Public 
Reprimand 
42%Term 
Suspension Functions like criminal plea bargains 
75% Indefinite Massachusetts+ 
Suspension 

Yes Stipulation, discipline and full statement of facts are made 

24% public 

Resignation /Disbar 
36% Discipline 
Order 

Michigan* 34% 

Minnesota Yes 
May stipulate disbarment 
Agreements are reviewed by the Court 

Discipline by Consent is generally not used 
New Jersey No The attorney must admit to all of the facts 

Discipline becomes public only if the agreement is rejected 

North Carolina No 

Subcommittees approve low level agreed upon dispositions up to 
public reprimand with terms 

Virginia 12% Yes Cases are public unless resolved within 21 day private 
discipline period 
And the discipline is an admonition or dismissal with terms 

*percentages constitute total number of"disposed of cases" 
+perrentages represent the number of"disposed of cases" by type of case 
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Appendix G 

(Reciprocated Statistics in D.C. and Other Jurisdictions) 
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DCCA# 

99-BG-1390 

99-BG-270 

97-BG-2075 

00-Bg-89 

97-Bg-I362 

99-BG-651 

OO-BG-I20 

98-BG-331 

97-801454 . 

99-BG-I070 

98-BG-I549 

97-BG-1507 

DISTRICT OF COLUMBIA COURT OF APPEALS DECISIONS 

JANUARY- DECEMBER 2000 

BPR Recommendation 

Public Censure 

Disbarment w/restitution as ordered by the 
Hearing Committee 

Dismissed w/out prejudice because already 
disbarred 

Consent Disbarment 

Disbarment w/fitness 

6-month suspension nunc pro tunc to 
4/19/99 

Public Censure 

Disbarment; pending resolution ofR's 
criminal appeal 

Disbarment nunc pro tunc April 20, 1995; 
pending judgment of conviction 

30-day suspension (non-identical) 

Disbarment (Crim.) 

Dismissal (Recip.) (Non-identical) 

BPR Report DCCA Opinion- if Reciprocal : identical or non-
Date identical 

I 0/25/99 Public Censure 

1/13/99 Disbarment w/restitution as ordered by the Hearing 
Committee 

11/19/99 Dismissed w/out prejudice (Recip.) (Non-Identical) 

1/31100 Consent Disbarment 

3/3/98 5-year suspension (Recip.) (Identical) 

2110100 6-month suspension nunc pro tunc to 4/19/99 (Recip.) 
(Identical) 

2/8/00 Public Censure 

11/23/98 Disbarment (Crim.) 

12/23/97 Disbarment nunc pro tunc April 20, 1995 

3/3/00 30-day suspension (Recip.)(Non-identical) 

10nt99 Disbarment (Crim.) 

12/31 /98 Dismissed (Recip.) (Non-identical) 
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DCCA Opinion 
Date 

2/3/00 

2110/00 

2/17/00 

3/2/00 

3/23/00 

3/30/00 

3/30/00 

4/13/00 

4/27/00 

4/27/00 

6/8/00 

6115100 



DCCA# 

98-BG-1295 

97-BS-1872 

99-BG-4 

96-BG-1409 

98-BG-748 

99-BG-652 

98-SP-594 

99-BG-646 

99-BG-57 

99-BG-267 

97-BG-1508 

99-BG-1072 

99-BG-964 

00-BG-395 

DISTRICT OF COLUMBIA COURT OF APPEALS DECISIONS 

JANUARY- DECEMBER 2000 

BPR Recommendation 

Disbarment (Recip.) 

Disability Suspension 

Disbannent (Recip.) 

One year's suspension w/ fitness 

Sixty days' suspension stayed; 2 years ' 
probation w/conditions 

Disability suspension w/maners held in 
abeyance 

N/A 

Consent disbannent 

Disbarment 

Disbarment (Recip.) 

Reciprocal. Functional equivalent of MD 
Reprimand=Public Censure 

Disbannent 

30-day suspension, stayed; 2 years 
probation w/ practice monitor & psych 

treatment 

BPR Report 
Date 

7112199 

10/25/99 

11/4/99 

1120199 

5/28/99 

11/23/99 

N/A 

9/14/00 

1212199 

2/14/00 

3/6/00 

6/13/00 

7/28/99 

4/12/00 
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DCCA Opinion - if Reciprocal: identical or non­
identical 

Disbarment (Recip.) 

Disability Suspension(§ 13) 

Disbarment (Recip.) 

! -year suspension w/ fitness 

60-day suspension stayed ; 2 year probation w/ 
conditions 

Disability Suspension (Section 13.) 

Criminal Contempt 

Consent Disbannent 

Disbarment (Recip.) 

Disbannent (Recip.) 

Public Censure (Recip.) 

Disbarment 

30-day suspension, stayed; 2 years probation w/ 
practice monitor & psych treatment 

DCCA Opinion 
Date 

6115100 

6/29/00 

716100 

7/13/00 

7/27/00 

8/31 /00 

9/21 /00 

10/5/00 

10/26/00 

11 /2/00 

11 /16100 

11 /16/00 

11 /22/00 

11 /22/00 



DCCA# 

98-BG-1058 

00-BG-1530 

99-BG-1499 

99-BG-1073 

DISTRICT OF COLUMBIA COURT OF APPEALS DECISIONS 

JANUARY- DECEMBER 2000 

BPR Recommendation 

6-month suspension with fitness 

Disbarment (Consent) 

Disbarment 

Disbarment (Recip.) 

BPR Report DCCA Opinion- if Reciprocal : identical or non-
Date identical 

5/8/00 6-month suspension nunc pro tunc June 28, 1999 
w/fitness 

12/1/00 Consent Disbarment 

11 / 16/99 Disbarment 

03/29/00 Disbarment (Recip.) 
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DCCA Opinion 
Date 

12/14/00 

12/2 1/00 

12/28/00 

12/28/00 



DCCA# 

99-BG-604 

99-BG-1149 

00-BG-1636 

99-BG-1208 

99-BG-1362 

99-BG-479 

00-BG-914 

98-BG-1500 

00-BG-915 

DISTRICT OF COLUMBIA COURT OF APPEALS DECISIONS 

JANUARY- DECEMBER 2001 

BPR Recommendation 

6-month suspension w/fitness (Recip.) 

Disbarment (Crim.) 

Disability Suspension 

Revocation of license w/the right to apply for 
reinstatement after reinstatement in Virginia or 

after 5 years, whichever occurs first 

Disbarment (Recip.) 

Reinstatement denied; 9-month suspension 
w/fitness (Recip.) 

6-month suspension w/condition to pay $1 ,711.19 
to estate 

Indefinite Suspension; w/the right to apply for 
reinstatement after reinstatement in Maryland or 
after 5 years, whichever occurs first, wlfitness, 

plus two years supervision with quarterly reports 
upon reinstatement 

Reinstatement Recommended 

BPR Report 
Date 

01105/00 

06/19/00 

12/22/00 

07/ 12/00 

07/25/00 

05/24/00 

7/21/00 

7/20/00 

7121100 
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DCCA Opinion- if Reciprocal: identical 
or non-identical 

6-month suspension w/fitness (Recip.) 

Disbarment (Crim.) 

Disability Suspension 

Revocation oflicense w/the right to apply 
for reinstatement after reinstatement in 
Virginia or after 5 years, whichever occurs 
first 

Disbarment (Recip.) 

Reinstatement denied; 9-month suspension 
w/fitness (Recip.) 

6-month suspension w/condition to pay 
$1,711.19 to estate 

Indefinite Suspension; w/the right to apply 
for reinstatement after reinstatement in 
Maryland or after 5 years, whichever 
occurs first, w/fitness, plus two years 
supervision upon reinstatement (Recip.) 

Reinstatement granted 

DCCA 
Opinion Date 

1/11/01 

l/11 /01 

1/18/01 

1125101 

112510 I 

2/1/01 

2/1 /01 

2/8/01 

2/15/01 



DCCA# 

99-BG-342 

00-BG-1464 

99-BG-1624 

00-BG-952 

01-BG-814 

99-BG- 1074 
99-BG-1287 

00-BG-765 

00-BG-1465 

DISTRICT OF COLUMBIA COURT OF APPEALS DECISIONS 

JANUARY- DECEMBER 2001 

BPR Recommendation 

Disbarment (Crim.) 

Public Censure 

rs months w/all but 30 days suspended, nunc pro 
tunc January 4, 2001 (!dent. Recip.) 

Disbarment 

4-month suspension w/2-months stayed, followed 
by a !-year period of unsupervised probation. 

Also, Respondent cannot be the subject of 
complaint that results in disciplinary action. 

Indefinite Suspension; w/the right to apply for 
reinstatement after reinstatement in United States 
Bankruptcy Court for the District of Maryland or 

after 5 years, whichever occurs first (Recip.) 

Disbarment; Restitution a condition of 
reinstatement. 

Disbarment 

BPR Report 
Date 

2/8/00 

11/8/00 

9/22/00 

7/28/00 

6127/00 

11/17/00 

6120/00 

11/14/00 
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DCCA Opinion - if Reciprocal: identical 
or non-identical 

Consent Disbarment 

Public Censure 

18-month suspension, nunc pro tunc 
January 4, 2000; stayed on condition 
Respondent serve 3D-suspension & comply 
w/conditions imposed in California 

Disbarment 

4-month suspension w/2-months stayed 
followed by a !-year period of 
unsupervised probation. Ct. rejected 
Board's condition that Respondent cannot 
be the subject of complaint that results in 
disciplinary proceeding b/c speculative 
whether a complaint will result in 
discipline. 

Indefinite Suspension; w/the right to apply 
for reinstatement after reinstatement in 
United States Bankruptcy Court for the 
District of Maryland or after 5 years, 
whichever occurs first (Recip.) 

Disbarment; Restitution a condition of 
reinstatement. 

Disbarment 

DCCA 
Opinion Date 

3/1/01 

3/1/01 

3/15/01 

3/22/01 

4/5/01 

5/10/01 

5124101 

6nt01 



DCCA# 

00-BG-1058 

00-BG-967 

99-BG-1490 

98-BG-1758 

99-BG-477 

00-BG-313 

00-BG-692 

99-BG-1023 

99-BG-1518 

01-BG-1179 . 

99-BG-1081 

99-BG-1359 

00-BG-813 

DISTRICT OF COLUMBIA COURT OF APPEALS DECISIONS 

JANUARY- DECEMBER 2001 

BPR Recommendation 

Informal Admonition 

Public Censure 

Disbarment (Crim.) 

Disbarment nunc pro tunc to 4/14/99 (Recip.) 

Suspended with leave to apply for reinstatement 
if granted in Virginia, or after five years, 

whichever occurs first 

30-day suspension nunc pro tunc to 4/13/00 

90-day suspension (Recip.) 

30-day suspension 

3-year suspension w/ fitness 

Disbarment 

Consent Disbarment 

30-day suspension stayed; 2- year probation w/ 
conditions 

Disbarment (Recip.) 

Disbarment (Recip.) 

BPR Report 
Date 

07/27/00 

03/21/01 

05/11/03 

01/19/01 

09120100 

5/10/01 

5/25/01 

8/3/99 

513102 

11/18101 

915101 

7/31/01 

12/12/00 

5/2/01 

123 

DCCA Opinion- if Reciprocal: identical 
or non-identical 

Informal Admonition 

Public Censure 

Disbarment (Crim.) 

Disbarment nunc pro tunc to 4/15/99 
(Recip.) 

Dismissal; Schoeneman reinstated in D.C. 
(Recip.) 

30-day suspension nunc pro tunc to 4/13/00 
(Recip.) 

90-day suspension (Recip.) 

Remanded to the BPR to recommend a 
disposition in light of all the changes 
identified by the HC 

18-month suspension w/ fitness 

!-year & 60-day suspension ; reinstatement 
conditioned upon compliance w/Rule XI, ' 
16(d) 

Consent Disbarment 

30-day suspension stayed ; 2-year probation 
w/ ~onditions 

Disbarment (Recip.) 

Disbarment (Recip.) 

DCCA 
Opinion Date 

6nt01 

6/ 14/01 

6/28/01 

7/19/01 

7/26/01 

8/2/01 

8/23/01 

8/30/01 

7/22/04 

9113101 

9/20/01 

10125101 

11/8/01 

12/6/01 



DCCA# 

00-BG-835 

DISTRICT OF COLUMBIA COURT OF APPEALS DECISIONS 

JANUARY- DECEMBER 2001 

BPR Recommendation 
BPR Report DCCA Opinion- if Reciprocal : identical DCCA 

Date or non-identical Opinion Date 

Disbarment 6119/01 Disbarment 

124 



DISTRICT OF COLUMBIA COURT OF APPEALS DECISIONS 

JANUARY- DECEMBER 2002 

01-BG-61 

01-BG-981 

99-Bg-112 

00-BG-184 

1-ycar suspension 

6-month suspension w/fitness 

Disbarment (Crim.) 

2-year suspension nunc pro tunc March 2, 
2000, stayed execution of all except 60-days 

suspension and placed on unsupervised 
suspension probation w/conditions (Recip.) 

"""'......,..""""'"""""""' ....... "" 

01-BG-1438 Public Censure 

0 1-BG-47 1-year suspension w/fitness, including proof of 
mental fitness 

00-BG-46 Disbarment 

01-BG-337 6-month suspension nunc pro tunc May 7, 2001 
(Recip.) 

00-BG-221 1-year suspension (Non-identical Recip .) 

0 1-E!G-1528 No additional sanction b/c of earlier disbarment 

99-BG-1420 
01-BG-688 

but as a condition of reinstatement restitution to 
Respondent's client in the amount of $500.00 

90 day suspension, nunc pro tunc August 22, 
200 I, followed by 9 months unsupervised 
probation (Identical Reciprocal); and be 

required to file evidence that he has performed 
20 hours of RIQ bono work as required by the 

Utah Court 

1/17/01 

7127/01 

6/19/01 

7/30/01 

11/ 16/01 

7/31 /01 

4125/01 

12/2 1/01 

7/31 /01 

12/ 10/01 

12/27/01 

125 

DCCA Opinion- if Reciprocal : identical or non­
identical 

1-year suspension 

6-month suspension w/fitness 

Disbarment (Crim.) 

Public Censure 

1-year suspension wlfitness, including proof of 
mental fitness (Recip.) 

Disbarment (Recip.) 

6-month suspension nunc pro tunc May 7, 200 I 
(Recip.) 

Remanded to the BPR on the issue of Sanction 

.No additional sanction b/c of earlier disbarment but 
as a condition of reinstatement restitution to 
Respondent' s client in the amount of $500.00 

90-day suspension followed by 9 months of 
unsupervised probation, both nunc pro tunc August 
22, 2001 (Consolidated Recip. Crim.) 

DCCA 

1131/02 

1/31102 

2/ 14/02 

2/28/02 

3/28/02 

3/28/02 

4/ 18/02 

4/25/02 

5/23/02 

6/6/02 

6/6/02 



DISTRICT OF COLUMBIA COURT OF APPEALS DECISIONS 

JANUARY- DECEMBER 2002 

01-BG-193 2-year suspension w/fitness (Identical Recip.) 11/30/01 

0 1-BG-994 Disbarment (CAFFERTY) 7/31/01 

02-BG-426 30-day suspension w/reinstatement conditioned 4/25/02 
upon cooperation w!BC 

02-BG-788 30-day suspension 7/12/02 

0 1-BG-921 Disbarment 2121/02 

0 1-BG-980 Disbarment 3/14/02 

00-BG-552 Disbarment 5/8/00 

6-month suspension plus 3-hours of continuing 7/2/03 
legal education on proper handling of entrusted 

funds 

02-BG-496 DISBARMENT BY CONSENT 9/19/02 

01-BG-356 90 DAYS' SUSPENSION 3/19/02 

01-BG-1227 DISBARMENT 4/16/02 

01-BG-687 DISBARMENT 4/8/02 

ONE YEAR'S SUSPENSION W/FITNESS 

126 

DCCA Opinion- if Reciprocal: identical or non­
identical 

2-year suspension w/fitness (Recip.) 

Disbarment (Cafferty) 

30-day suspension w/reinstatement conditioned 
upon cooperation w/BC 

30-day suspension 

Disbarment (Recip.) (Identical) 

Disbarment (Recip. ) (Identical) 
~~~~~...,..,.,.. 

Remand to the BPR on issue of recklessness 

Consent Disbarment 

90-day suspension w/fitness (Recip.) 

Disbarment (Crim.) 

Disbarment Crim.) 

!-year suspension w/fitness w/inquiry there under 

DCCA 

6/13/02 

7/3/02 

7/3/02 

9126102 

9/26/02 

9/26/02 

10/3/02 

10/ 10/02 

11 /7/02 

11 /14/02 

11 /27/02 



DCCA# 

01-BG-995 

01-BG-1 I08 

DISTRICT OF COLUMBIA COURT OF APPEALS DECISIONS 

JANUARY- DECEMBER 2002 

BPR Recommendation 

W/INQUIRY THEREUNDER PRIMARILY 
DIRECTED TO THE FEE DISGORGEMENT 

ISSUE 

Public Censure (Recip.) 

BPR Report 
Date 

7/31/01 

I 0/31 /02 

127 

· DCCA Opinion- if Reciprocal: Identical or non-
identical 

primarily directed to the fee disgorgement issue, in 
connection with his representation of individuals in 
a potential class-action consumer claim. 

Public Censure (Recip.} 

DCCA 
Opinion Date 

12119/02 

12/19/02 



DISTRICT OF COLUMBIA COURT OF APPEALS DECISIONS 

JANUARY- DECEMBER 2003 

DCCA# BPR Recommendation DCCA 

Disbannent (Crim.) 7/16/02 Disbannent (Crim.) 

One year suspension (Recip.) 7/31/01 Remanded to detennine which appropriate: Public Censure or 5/23/02 
further proceedings 

On Remand: Public Censure 6126/02 Public Censure (Recip.) 
(Recip.) 1/23/03 

01-BG-1535 Disbannent (Recip.) 7116/02 1/30/03 

Public Censure (Recip.) 12/3/02 Public Censure (Recip.) 2/6/03 

02-BG-787 Reinstatement Petition denied 7112/02 Reinstatement Petition denied 2113/03 

96-BG-1214 Disbannent (Crim.) 7/31/02 Disbannent (Crim.) 2/27/03 

00-BG-2 !-year and I -day suspension 12123/02 !-year and I -day suspension w/litness (Recip.) (Identical) 2/27/03 
w/litness (Recip. ldent.) 

02-BG-845 Disbannent 07/26/02 Disbannent 5/1/03 
Disbannent 4/8/03 

02-BG-1283 Consent Disbannent 04/22/03 Consent Disbannent 5/8/03 

Disbannent (Recip. !dent) 10/31/02 5/29/03 

01-BG-920 12/09/02 30-day suspension w/litness (Recip.) (Non-Identical) 6/5/03 

01-BG-1578 90-day suspension w/litness 12/23/02 90-day suspension w/litness .(Recip.) (Non-Identical) 6112/03 

02-BG-660 60-day suspension w/litness and 06/14/02 60-day suspension w/litness and restitution in the amount of 7/10/03 
restitution in the amount of $350 w/interest 

$350 w/interest 

02-BG-0855 6-month suspension w/litness 07/31102 6-month suspension w/litness 7/31103 

03-BG-841 Consent Disbannent 08/06/03 Consent Disbannent 8128/03 

128 



DCCA# 

01-BG-96 

02-BG-539 

03-BG-1000 

00-BG-1214 

02-BG-270 

01-BG-36 

02-BG-1 155 

DISTRICT OF COLUMBIA COURT OF APPEALS DECISIONS 

BPR Recommendation 

9-month suspension w/fitness 
(Recip.) 

Disbarment (Recip.) 

DISBARMENT BY CONSENT 

PUBLIC CENSURE 

DISBARMENT 

Indefinitely Suspension w/the 
right to reapply for 

reinstatement after five years or 
upon reinstatement in Maryland 
whichever occurs first (Recip) 

Public Censure (Recip.) 

JANUARY- DECEMBER 2003 

BPR Report 
Date 

03/11/02 

03/28/03 

9/10/03 

lln/02 

7/2/03 

6/30/03 

7117/03 

9-month suspension w/fitness (Recip.) 

Disbarment (Recip.) 

Consent Disbarment 

Public Censure (Recip.) 

IN MARYLAND R HAD NEGOTIATED DISCIPLINE, BUT 
IT WAS NOT PUBLISHED; DCCA SAID R HAD WAIVED 
RIGHT TO OBJECT AS NON IDENTICAL DISCIPLINE BY 
NOT OBJECTING AT BPR LEVEL 

Disbarment (Recip.) 

Indefinitely Suspension w/the right to reapply for reinstatement 
after five years or upon reinstatement in Maryland whichever 
occurs first (Recip) 

Public Censure (Recip.) 
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DCCA 

91\\ /03 

9/25/03 

10/2/03 

11/6/03 

12/4/03 

12/18/03 

12/ 18/03 



DCCA# 

02-BG-974 

03-BG-789 

01-BG-1065 

02-BG-70 

02-BG-349 

03-BG-53 

02-BG-69 

DISTRICT OF COLUMBIA COURT OF APPEALS DECISIONS 

BPR Recommendation 

Disbarment 

120-day suspension 
w/reinstatement conditioned on 

full compliance with Bar 
Counsel's requests for 

information and proof of fitness 
to practice law 

Revocation 

6-month suspension 

Disbarment 

Reciprocal, but not ID, sanction 
of 30 days' suspension and 

reinstatement conditioned upon 
fitness & refund. 

JANUARY- DECEMBER 2004 

BPR Report DCCA Opinion- if Reciprocal: identical or non-identical 
Date 

8/29/02 Disbarment 

7/29/03 120-day suspension w/reinstatement conditioned on full 
compliance with Bar Counsel's requests for information and proof 
of fitness to practice law 

7/17/03 30-day suspension (Recip.) 

12/30/02 Disbarment 

6/25/03 

7/31/03 

6-month suspension, nunc pro tunc to May 5, 2003 

Consent Disbarment 

• • Petition for Reinstate~n~ from DisabilitY Suspension p~ed 
''• ,:: ~/the folloWing conditions: ~espondent shall continue his · 
~c'?nslJltatiprhwith the .Di~trict ofCo)~~ia Bar's la)VYers ~ "'-< 
· Counseling·Pro~m; as well as hi~'p&rti~.ipation in Alqholics' ·.:· 

'. -W!onymous, for a period of at least three years after reiristaterrient; 
· and he-shall rePOrt to Bar Coun~l .and the board concerning those 

consultations, on a schedule to be set by the board, every six 
months; Respondent shall be under the supervision of a financial · 

·' monitor, who is to be appointed by the board, for one year , 
:' ·'. following' hi's reinstatement and shall meet w\th the fll9llitor every 
• )y three months, on a Schedule tO be set by the monitor, ip Order to 

I fomui!ilte"'and execute a plan to meet his financial obligations . 
(both past due and current), including, inter alia, money owed to 
the Client Security F\llld, and money owed for child support and 

?..back taxes, and the mOnitor shall submit quarterly rePorts to the 
• 'board and 'to Bar Counsel detailing Respondent's progn:Ss;,and 
, with.in one~ of reinstatement, Respondent shall complete ,. 

• ·District of Columbia Bar Continuing Legal Education courses in 
' ' : · ,civil litigation, probate and estate, imd'business organization, and 

. . within the sanie period of time shall also complete a' course in 
•. ·c .:·Jegal ethics and p course in law practice management. I • 

, . • . Tn addition, the court ifirected Bar ·couruiel tO reactivate 
three matters·which.have been held in abeyance, in:conformity 

"' 1 .; ~d,.J.~e ~·~.order, pen!iing ~pondC?.tt's suspensil!fi on , . 
··,, accolmt of disab((ity and within sixty days of the date ofthe . . 

opi}lion, idVise th~ board reiafding her views as ' to wha~ if any, 
action should ttt"titcCn in a'foUrtb matter with~ tO the . 
po~ible i~tion or'recip~1·d~~line . • ·~;-; •. :;••>j:;\.'-. :p-

7/25/03 30-day suspension w/reinstatement conditioned upon fitness and 
showing documentation of a S 1,500 refund to Respondent's 
former client in the Maryland matter (Recip.) 
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DCCA 
Opinion Date 

111 5/04 

2/3/04 

2/12/04 

2112/04 

3/4/04 

3/11 /04 

3/25/04 



DCCA# 

01-BG-959 
02-BG-1302 

02-BG-863 

03-GB-76 

03-BG-1299 

97-BG-327 

02-BG-662 . 
03-BG-'Z:i.! 

04-BS-567 

02-BG-1285 

DISTRICT OF COLUMBIA COURT OF APPEALS DECISIONS 

JANUARY- DECEMBER 2004 

BPR Recommendation 

30-day-suspension w/fitness 

Disbannent in (Cases 
consolidated on 3/4/04) 

30-day suspension stayed w/ 
1-year probation w/ conditions 

30-day suspension 

Disbannent 

Public Censure w/conditions 

I year sus~ension w/fitness 

Any fonnal discipl inary 
proceedings be held temporarily 

in abeyance, until a 
detennination is made by the 
Board and/or the Court that 

Respondent is not incapacitated 

30-day suspension 

Disbam!ent;'stayed with 
· Respondent placed on 

·. years of probation w/condi 
a~ 

Public Censure 

BPR Report DCCA Opinion - If Reciprocal: identical or non-identical 
Date 

8129/02 Disbarment (Recip.) 

11126/03 

7/31/02 30-day suspension 

5/13/03 

10/24/03 Disbarment 

11/24/03 Public Censure and ordered to participate in the D.C. Bar 's 
Lawyer Counseling Program and submit quarterly reports of 
attendance and compliance from the program until he is released 
from the 

12110/03 I year suspension w/fitness 

6/10/04 Indefinite Suspension based on Disability 

.. ~; . 
8/3/99 18-month suspension w/fitness 

11/14/02 Public Censure and 2-year probation subject to practice monitor 
w/conditions 

131 

DCCA 
Opinion Date 

4/8/04 

4/29/04 

5113/04 

6/3/04 

~ 
6/17/04 ~· •. 

6/24/04 

6124104 

7/ 15/04 

7/15/04 

7/ 15/04 

7/15/04 : 

7/22/04 
.,. ·-

r..:'\.; 

8/5/04 



DCCA# 

03-BG-800 

02-BG-1178 

04-BG-433 

03-BG-538 

03-BG-1273 
'· 

04-BG-113) 

02-BG-701 

03-BG-374 

03-BG-767 

02-BG-1218 

DISTRICT OF COLUMBIA COURT OF APPEALS DECISIONS 

JANUARY- DECEMBER 2004 

BPR Recommendation 

30-day suspension w/condition 
that Respondent cooperate w/BC 

and fitness 

Disbarment w/ restitution and 
interest 

Public Censure w/ conditions 

' ''-· 'f-1. '<\: ' • ,. 
lnde!initely,Siispension withe. 
right 'to apply for remstatement ' .. 
aftet;.Resppt\del!t is reinstated in 

Maryland crafter five years: 
~ whichever occudirSt. If •· 
' Respondent is summarily 
. reinstated in Maryland either. 

wjthout objection from . 
• Maryland BarCoun~l or1. ' 
without a hearing, he may seek. 
· · Vacatur of the fitnesS" · 
:requirement rmuant to,the 
guideline$ se forth in Board :­

Rule 8.7. (Releip.) 

90-day suspension 

Consent Disbarment 
i,'. 

Disba~t (Recip. - identical) 

6-month suspension (Recip. -
non-identical) 

Reinstatement denied 

Disbarment (Recip. -identical) 

BPR Report DCCA Opinion- if Reciprocal : identical or non-identical 
Date 

7/30/03 30-day suspension w/condition that Respondent cooperate w/BC 
and fitness 

I 0/28/02 Disbarment w/ restitution and interest 

5/4/04 Public Censure w/ BPR recommended conditions of practice 

5130103 90-day suspension 

9/14/04 Consent Disbarment 

3111104 

3/5/04 6-month suspension (Recip. - non-identical) 

7123/03 Reinstatement Denied 

7/30/03 Disbarment (Recip. - identical) 

132 

DCCA 
Opinion Date 

8/5/04 

8/5/04 

8/19/04 

10/7/04 

10/7/04 

10/21/04 

10/28/04 

11/24/04 



DCCA# 

02-BG-1073 

03-BG-847 

04-BS-1407 

03-BG-623 

04-BG-428 

04-BG-1217 

DISTRICT OF COLUMBIA COURT OF APPEALS DECISIONS 

JANUARY- DECEMBER 2004 

BPR Recommendation 

90-day suspension 
w/reinstatement conditioned on 
a showing of compliance with 
all outstanding requests for 
information by Bar Counsel and 
fitness 

13-month suspension (Recip. -
identical) 

Consent Disbarment 

Consent Disbarment 

2-year suspension; stayed for 3 
years w/conditions (Recip. ­
tdentical) 

Consent Disbarment 

BPR Report DCCA Opinion- if Reciprocal: identical or non-identical 
Date 

4/19/04 90-day suspension w/reinstatement conditioned on a showing of 

Compliance with all outstanding requests for information by Bar 
Counsel and fitness 

9/27/04 13-month suspension (Recip. -identical) 

11119/04 Consent Disbarment 

12110/04 Consent Disbarment 

11112/04 2-year suspension; stayed for 3 years w/conditions (Recip.­
identical) 

12113/04 Consent Disbarment 

133 

DCCA 
Opinion Date 

12102/04 

12/16/04 

12116/04 

12130/04 

12/30/04 

12/30/04 



04-BG-453 

01-BG-1558 
04-BG-166 

04-BG-452 

03-BG-1343 

04-BG-326 

02-BG-219 

DISTRICT OF COLUMBIA COURT OF APPEALS DECISIONS 

JANUARY- DECEMBER 2005 

Disbarment w/reinstatement 
conditioned on restitution to the 
client ' s estate in the amount of 
$73,850, less any amount 
Respondent can establish he has 
already returned to that estate, plus 
interest at the rate of six percent 
annum, compounded quarterly, on 
each unreturned withdrawal made 
from the estate calculated from the 
date of withdrawal to the date of 
repayment 

19 month and 2 week suspension 
to run consecutive to the 
conclusion of Respondent's 
suspension in Hines I w/fitness 
(Recip. - functional identical) 

Reinstatement denied 

Public Censure 

Disbarment 

Consent Disbarment 

516104 

9/17/04 

516104 

12110/03 

7fl.8/04 

3/1/05 

Disbarment w/reinstatement conditioned on restitution to the 
client's estate in the amount of$77,000, less any amount 
Respondent can establish he has already returned to that 
estate, plus interest at the rate of six percent annum, 
compounded quarterly, on each unreturned withdrawal made 
from the estate calculated from the date of withdrawal to the 
date of repayment 

25-rnonth and 2 week w/fitness; if summarily reinstated in 
Maryland, may seek vacatur of the fitness requirement 
pursuant to the guidelines set forth in Board Rule 8. 7 (Recip. 
- functionally identical) 

Reinstatement Denied 

Public Censure w/the requirement that Respondent complete 
a course in Professional Responsibility 

Disbarment 

Consent Disbarment 

134 

1113/05 

2/2/05 

2/10/05 

313105 

3/10/05 

3/ 17/05 



DISTRICT OF COLUMBIA COURT OF APPEALS DECISIONS 

JANUARY- DECEMBER 2005 

05-BG-154 Disability Suspension 

02-BG-771 Disbarment 
03-BG-102 

04-BG-525 Disbarment 

04-BG-1147 

02-BG-717 Disbarment (Recip. -identical) 

00-BG-1274 Disbarment 

00-BG-121 Disbarment 

02-BG-91 30-day Suspension 

02-BG-1264 Disbarment (Recip. - identical) 
03-BG-1487 

04-BG-248 2 year suspension; stayed 
· w/Respondent placed on two years 
of unsupervised probation on the 
condition that Respondent comply 
w/the conditions of the North 
Carolina State Bar Consent Order 
(Recip. - identical) 

04-BG-1218 Disability Suspension 

3/4/05 

7/29/04 

6/24/04 

10/20/04 

12/21101 

3/23/04 

2nl02 

9/29/04 

12/2/04 

618105 

Indefinite Suspension 

Disbarment (Recip . - identical ) 

Disbarment w/reinstatement conditioned upon restitution to 
his former clients as follows : (I) to Mr. Sharpe, $500 plus 
interest at 6% per annum, compounded quarterly from May 
24, 2002, the date that the client discharged Respondent, and 
(2) to Mr. Russell, $750 with interest at 6% per annum 
compounded quarterly and calculated from July 12, 2002, the 
date the client discharged Respondent 

Disbarment (Recip. - identical) 

Disbarment (Recip. -non-identical) 

Disbarment 

30-day suspension 

!-year suspension w/restitution in the amount of $10,000 
w/interest at the legal rate beginning no later that November 
9, 1995, as a condition of reinstatement and 
Disbarment (Recip. - identical) 

2-year suspension, stayed and place on 2 years of 
unsupervised probation with conditions set forth in Sections I 
(a)-(h) in the consent order issued by the North Carolina State 
Bar Committee (Recip. -identical) 

Disability Suspension 
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3/24/05 

4114/05 

4/ 14/05 

515105 

5126105 

619105 

6/ 16/05 

. 6116105 

6/30/05 

7n/05 



DISTRICT OF COLUMBIA COURT OF APPEALS DECISIONS 

JANUARY- DECEMBER 2005 

DCCA # BPR Recommendation 

05-BG-206 Reinstatement granted conditioned 
upon (I) his disgorgement of 
$57,068, plus interest calculated at 
the legal rate of 6 percent from 
August 24, 1997 to September 24, 
2004, to the District of Columbia 
Bar Clients' Security fund, (2) his 
agreement that he will tum over to 
that fund any tax benefits he might 
realize as a consequence of that 
disgorgement and (3) his 
satisfactory completion of a CLE 
course on Professional 
Responsibility. 

04-BG-430 Public Censure (Recip. -
functionally identical) 

05-BG-766 Consent Disbarment 

04-BG-920 Informal Admonition 

05-BG-581 6-month suspension 

03-BG-21 1 30-<lay suspension w/reinstatement 
conditioned upon Respondent's 
complia,nce w/BC 's subpoena 
duces tecum and Court order 
enforcing it 

04-BG-846 Consent Disbarment 
04-BG-993 

05-BG-787 60-<lay suspension, stayed in favor 
of 2 years suspension w/conditions 

04-BG-341 1-year suspension w/fitness (Recip. 
- identical) 

BPR Report DCCA Opinion- if Reciprocal: identical or non-identical 
Date 

3/18/05 Reinstatement conditioned upon I) Respondent's 
disgorgement to the District of Columbia Bar Clients' 
Security Fund ("Fund") of $57,068 (this being the full 
amount of Respondent's attorney's fees received in the matter 
leading to Respondent's suspension, minus expenses and 
taxes paid), plus interest calculated at the legal rate of 6%, 
such entire amount having heretofore been placed into an 
escrow account established by Respondent, 2) Respondent's 
agreement that he will tum over to that Fund any tax benefits 
he might realize as a consequence of that disgorgement, and 
3) Respondent's satisfactory completion of a CLE course on 
Professional Responsibility. 

612105 Public Censure (Recip.- functionally identical) 

7/22105 Consent Disbarment 

7/23/04 Public Censure and ordered to be placed on probation for 3 
years and furthered ordered as a condition of probation to pay 
restitution to the clients in the amount of $250 plus interest 

6/13/05 6-month suspension 

3/10/03 30-<lay suspension w/reinstatement conditioned upon his 
compliance with Bar Counsel ' s subpoena duces tecum and 
the Court order enforcing it 

8/ 12/05 Consent Disbarment 

7129/05 60-<lay suspension, stayed in favor of 2 years suspension 
w/conditions 

12122104 1-year suspension w/fitness (Recip. - functional equivalent) 

136 

DCCA 
Opinion Date 

7/14/05 

7121 /05 

8/18/05 

8/25/05 

8/25/05 

9/8/05 

9115105 

9/22105 

9/29/05 



DISTRICT OF COLUMBIA COURT OF APPEALS DECISIONS 

JANUARY- DECEMBER 2005 

03-BG-1 054 Disbarment (Recip. - functionally 
identical) 

04-BG-148 Disbarment (Recip.- functionally 
identical) 

04-BG-339 !-year suspension wlfitness and 
restitution to a client in the amount 
of $300 plus interest at the legal 
rate 

03-BG-998 

05-BG-784 

04-BG-808 

03"-BG-624 

04-BG-195 

Disbarment (Recip. - identical) 

90-day suspension 

Disbarment; in the alternative 18 
months if the DCCA finds 
negligent misappropriation 

90-day suspension w/ fitness and 
compliance w/BC's request for 
information 

90-day suspension w/ fitness and 
conditioned upon Respondent 
demonstrating full compliance 
w/BC's request for information in 
Cater I 

12/29/04 

7128/05 

4/ 14/04 

12121 /04 

7/27/05 

7/15/04 

6/26/03 

3/5/04 

9-month suspension subject to the conditions· imposed in 
Maryland (Recip. -identical) 

90-day suspension (Recip. - identical) 

!-year suspension w/fitness and restitution as follows: (a) 
$300 to former client Carolyn Pyatt with six percent interest 
from October 21 , 1999; (b) $2,705 to Washington Physical 
Medicine Center with six percent interest from June 14, 1999; 
and (c) $320 to Dr. Michael Redlich with six percent interest 
from March 3, 1998 

Disbarment (Recip. - identical ) 

90-day suspension 

18-month suspension 

180-day suspension conditioned upon (I) Cater 's full 
compliance w/Bar Counsel ' s requests for information 
regarding the underlying complaints of misconduct in thre~ 
matters; 2) a satisfactory showing by Cater that she has been 
rehabilitated and is fit to practice law in the District of 
Columbia; and 3) proof that full restitution has been made to 
two estates 

90-days beginning after Respondent served the 180-day 
period of suspension imposed in Cater I w/reinstatement 
conditioned upon (I) Cater's full complian.:e with Bar 
Counsel ' s requests for information regarding the underlying 
complaints in four pending Bar Counsel investigations; and 
(2) a satisfactory showing by Cater that she has been 
rehabilitated and is fit to practice law in the District of 
Columbia 
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I 0/6/05 

I 0/ 13/05 

I 0/20/05 

I 0'27/05 

10/27/05 : 

10 "27105 

1113105; 
--'~ -...;.. ....w;,. '>~ 

11 !1 0105 

11 123105 

12/1 /05 



DISTRICT OF COLUMBIA COURT OF APPEALS DECISIONS 

JANUARY- DECEMBER 2005 

DCCA # BPR Recommendation 

05-BG-1345 Consent Disbarment 

04-BG-27 60-day suspension, stay execution 
of the suspension during an 
unsl!pervised probationary period 
of six months, and require Ponds to 
file, within the six-month 
probationary period and as a 
condition of vacating the 
suspension, proof of completion of 
a continuing legal education course 
on legal ethics course on legal 
ethics or criminal practice covering 
conflicts of interest 

03-BG-1 090 Disbarment (Recip. - identical) 
04-BG-1486 

05-BG-470 

04-BG-478 

Consent Disbarment, nunc pro tunc 
to August 8, 2005 

2-year suspension, stayed in favor 
of 2 years probation w/conditions 
(Recip. - identical ) 

BPR Report DCCA Opinion -If Reciprocal: identical or non-identical 
Date 

11/21/05 Consent Disbarment 

1/22/04 30-day suspension w/reinstatement conditioned upon 
Respondent filing withe Board on Professional Responsibility 
and Bar Counsel a certification that he has completed a 
continuing legal education course on legal ethics or criminal 
practice covering conflicts of interest 

5/31 /05 Public Censure (Recip.- not identical ) 
& 

12/8/05 

7/28/05 

5-year suspension w/fitness (Recip. - not identical) 

Disbarment; stayed and Respondent placed on three years of 
probation subject to the conditions imposed by the Board in 
its Report and Recommendation 

2-year suspension; stayed in favor of 2 years probation 
subject to the conditions set forth in the Texas Grievance 
Committee judgment 
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DCCA 
Opinion Date 

12/8/05 

12/ 15/05 

12/22/05 

12/22/05 

12/30/05 



Jurisdiction 

Illinois 

Louisiana 

Maryland 

Massachusetts 

Michigan 

Minnesota 

New Jersey 

North Carolina 

Virginia 

District of 
Columbia 

Reciprocals and Reinstatement Cases 

Number of 
Reciprocals 

18 

Process 

Cases filed directly with Court Show 
Cause order entered by Court 
Comparability of sanction and process 
Considered 

50 per year Cases filed directly with Court 

A single justice hears the case and 
enters order 

5-7 per year Resolved by consent or default 3 

15-20 Cases filed directly with Review Board 
No hearing 

follow precedent 

show cause process 

Disciplinary board imposes same 
discipline 

60 as of Matter referred from Court to BPR for 
September 30, Report and Recommendation. 

2004 
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Number of 
Process Reinstatements 

8 

4.42% 

3 

3 

Administrator acts as realtor 

Reinstatement unlikely for 
disbarred or suspended lawyers 

No routine hearing 

OBC can opine on worthiness 
for reinstatement 

Reinstatement permitted if OBC 
doesn't object 

5 year waiting period Pay all 
costs associated with underlying 
discipline 

Pass Virginia portion of the Bar 
Exam 

Make-up CLE requirements 

Matter referred to Hearing 
Committee for Report and 
Recommendation, then BPR and 
Court. 
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BDN Date Petition 
Approved 

363-98 1/27/00 

520-98 

017-99 

169-98 4/24/00 

086-99 5/2/00 

130-98 515100 

324-99 

291-99 7/27/00 

055-00 8/7/00 

426-99 9/18/00 

091-00 11120/00 

205-00 12/22/00 

256-00 

Failure to Respond Petitions 

2000* 

Motion to Failure to Respond to a 
Compel: date BPR Order to Compel a 
filed and date Response 

2ranted by BPR 

10/7/98 and X 
1/19/99 

1119/99 and 
2/12/99 

2/18/99 and 
5/21/99 

6/25/98 and X 
5/24/99 

7/8/99 and X 

9/14/99 

No Motion to X 
Compel 

10/27/99 and 

No record of 
Motion being 

granted by BPR 

12/1/99 and X 
1128/00 

4/27/00 and X 
5/26/00 

6/28/00 and Respondent filed 
7/17/00 Unopposed Motion 

Seeking Temporary 
Suspension 

7/13/00 and X 

8/2/00 

10/10/00 and X 
1118/00 

9/26/00 and 
10/13/00 
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Failure to Respond to a 
Petition in the "Failure to 
Respond to a BPR Order" 

Cases 

X 

X 

Consent to Disbarment 

Petition withdrawn 1119/00 

Case dismissed 

Answered Ethical Complaint 
1123/04 

Respondent Indefinitely 
Suspended 1/18/01 

Joint Stipulations filed 
w/BPR 1/29/01 

Joint Stipulations filed 
w/BPR 1129/01 



BDN Date 

Petition 
Approved 

228-00 119/01 

224-98 3/27/01 

396-00 6/5/01 

003-99 6/27/01 

049-99 

123-99 
330-99 
361-99 

303-00 

504-97 1119/01 

156-01 12/3/01 

Failure to Respond Petitions 

2001* 

Motion to Failure to 
Compel: date flied Respond to a BPR 
and date granted Order to Compel 

byBPR a Response 

11118/00 and X 
11113/00 

5/3/00 and X 
5/17/00 

(Motion to Enforce 
Subpoena filed 

w/DCCA) 

1/17/01 and X 

3/16/01 

3/24/99 & 711 7100 X 
and 

8/29/00 

3/24/99 and 
8/29/00 

No Motion to 
Compel 

12/7/00 and X 
5/10/01 

6/7/01 and X 
7/26/01 

* 11 out of 29 petitions were filed for failure to cooperate. 
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Failure to Respond to a 
Petition in the "Failure to 
Respond to a BPR Order" 

Cases 

X 

X 

(Case dismissed; Petition 
reinstated and Resp. served 

on 7/27/04) 

Consent to Disbarment 

Consent to Disbarment 

Signed Joint Stipulations of 
Fact from Resp. 2/19/02 

Answered Petition 12/ 18/01 



BDN Date Petition 
Approved 

139-01 1/16/02 

243-01 5/9/02 

288-01 7/16/02 

361-01 
369-01 

066-02 7/22/02 

372-01 8/1102 

428-01 

416-01 9/24/02 

020-02 9/25/02 

423-01 11/1/02 

Failure to Respond Petitions 

2002* 

Motion to Failure to 
Compel: date Respond to a BPR 
filed and date Order to Compel 

granted by BPR a Response 

7/26/01 and X 
8/30/01 

9/10/01 and X 
10/3/01 

11/9/01 and X 
12/5/01 

12/13/01 and 
3/20/01 

4/3/02 and X 
5/2/02 

12/14/01 and X 
2/20/02 

2/19/02 and 
3/21102 

4/30/02 and X 
5/29/02 

516102 and X 
5/29/02 

3/19/02 and X 
4/5/02 

* 11 out of 36 petitions were filed for failure to cooperate. 
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Failure to Respond to a 
Petition in the "Failure 
to Respond to a BPR 

Order" Cases 

Answered Petition 

3/25/02 

Answered Petition 

5/29/02 

Answered Petition 
10/25/02 

X 

Answered Ethical 
Complaint 10/30/02 

X 

Answered Petition 

1115/02 

Answered Ethical 
Complaint 1114/02 and 

Answered Petition 12/6/02 



2003* 

BDN Date Motion to Failure to Failure to Respond to a 
Petition Compel: date filed Respond to a BPR Petition in the "Failure 

Approved and date granted Order to Compel to Respond to a BPR 
byBPR a Response Order" Cases 

123-02 12/2/02 6/12/02 and 8/6/02 X X 
162-02 
176-02 

208-02 1127/03 7/10/02 and 8/28/02 X X 

442-02 4/11103 1/14/03 and 1129/03 X X 
498-02 
516-02 

105-01 4/11103 7/3/02 and 8/28/02 X X 
(denied) 

150-02 7/3/02 and 8/28/02 

247-02 No Motion to N/A 
Compel Filed 

406-02 4/24/03 11/14/02 and X X 
1/13/03 

398-01 4/23/03 7/3/02 and 8/6/02 X X 

554-02 5/1103 3/4/03 and 3/27/03 X X 
001-03 
009-03 
010-03 

504-02 7/11103 3/10/03 and 3/27/03 X Answered Petition 
8/15/03 

052-03 9/30/03 4/11103 and 6/10/03 X Answered Petition 
10/29/03 

071-03 10/15/02 7/21103 and 9/4/03 X Answered Petition 
12/19/03 

100-03 10/16/03 7/18/04 and 9/4/03 X X 
167-03 
188-03 

2003-0199 12/4/03 10/27/03 and X X 
2003-0254 11/14/03 
2003-0291 
2003-0313 
2003-0327 
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BDN Date Motion to Failure to Failure to Respond to a 
Petition Compel: date filed -Respond to a BPR Petition in the "Failure 

Approved and date granted Order to Compel to Respond to a BPR 
byBPR a Response Order" Cases 

2003-D362 12/9/03 No Motion to N/A X 
2003-D382 Compel Filed 
2003-D406 
2003-D409 
2003-D413 

* 32 out of 57 petitions were filed for failure to cooperate. 
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2004* 

BDN Date Motion to Failure to Failure to Respond to a 
Petition Compel: date flied Respond to a BPR Petition in the "Failure 

Approved and date granted Order to Compel to Respond to a BPR 
byBPR a Response Order" Cases 

0197-01 12/27/02 8/23/02 and 9/19/02 X X 

0047-04 5/26/04 3/23/04 and 4/14/04 X X 

0219-04 9/3/04 7/1/04 and 7/20/04 X X 

0079-04 7/21104 4/21104 and 5/13/04 X X 

0112-04 7/21/04 4/21/04 and 5/13/04 X X 

0408-03 2/27/04 No motion to 
compel filed w/ N/A X 

BPR 

0212-98 4/1/04 No motion to X 
compel filed w/ NIA (no answer filed , but 

BPR Respondent stipulated) 

* 7 out of 24 petitions were filed for failure to cooperate. 
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2005* 

BDN Date Motion to Failure to Failure to Respond to a 
Petition Compel: date filed Respond to a BPR Petition in the "Failure 

Approved and date granted Order to Compel to Respond to a BPR 
byBPR a Response Order" Cases 

D184-01 10/19/05 1124/02 and 3/25/02 X X 

D496-02 10/19/05 7/18/05 and 8/3/05 X X 

2004-D201 8/31 /05 3/22/05 and 4/6/05 X X 

2004-D278 11/30/04 10/6/04 and X X 
10/27/04 

2005-D057 2/27/04 9/26/03 and X X 
10115/03 

* 5 out of 22 petitions were filed for failure to cooperate. 
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APPENDIX I 

National Organization of Bar Counsel 
· Survey Chart Regarding Failure to 

Cooperate Issues 
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.NATIONAL ORGANIZATION OF BAR COUNSEL 
SURVEY CHART REGARDING FAILURE TO COOPERATE ISSUES 

Both Rule prohibiting contacl 
Interim suspension? Default? ? with law enforcement? 

Alabama Y (Summary Y (After charges filed) y N 
Suspension) 

Alaska 

Arizona 

Arkansas 

California N N N N 

Colorado y y y N (Do it at discretion) 

Connecticut N N N N (Do it all the time) 

Delaware N Y (For failure to answer petition) N N 

D.C. N N N y 

Florida N Y (Only at trial level) N N 

Georgia N N N N 

Hawaii y N N N 

Idaho y y y N 
N (Authorized to respond 

Illinois N y N to law enforcement 
subpoena) 

Indiana y N N 
N (May do it w/leave of 
court) 

Iowa Y (As of 7/1/05) 
Y (For failure to respond to y N formal charqes) 

Kansas 

Kentucky 

Louisiana N N N 
N (Permitted when 
appropriate) 

Maine N N N N 

Maryland N N N N (Permitted) 

Massachusetts 

Michigan N y N N 

Minnesota 

Mississippi 

Missouri N N y y 

Montana 

Nebraska y Y (For failure to file an answer to y N (With permission of the 
charqes in the Supreme Court) Court) 

Nevada 

New Hampshire y Y (For failure to answer formal y N (Permitted by rule) 
charqes) 

New Jersey y Y (After file formal complaint) y N (Permitted under 
specified circumstances) 

New Mexico 

New York 2nd Dept. y y y N (After ex parte approval 
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Both Rule prohibiting contact 
Interim suspension? Default? ? with law enforcement? 

from the Court) 

New York gm y y y N (For good cause 
District shown) 
North Carolina 

North Dakota 

Ohio N y N y 

Oklahoma 

Y (If fails to file a responsive 
Oregon N pleading or appear at formal N N 

disciplinary proceeding) 
Pennsylvania 

Rhode Island y y y N 

South Carolina 

South Dakota 

Tennessee y y y N 

Texas 

Utah N y N N (To protect the public) 

Vermont y Y (After charges filed) y N 

N (But must notify 
Virginia y N N Respondent unless would 

prejudice investigation) 

Washington 

West Virginia 

Wisconsin 

Wyoming 
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APPENDIXJ 

District of Columbia Code sections 11-2501, 11-2502 
and 11-2503 

1993 Weiner Report 
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ATI'ORNEYS § 11-2501 

CHAPTER 25. ATJ'ORNEYS. 

Sec. 
11-2501. Admission to bar; regula.t1ons; prior 

admission . 
ll-2502. Censure, suspension, or disbarment 

for cause. 
11-2503. Disbarment upon conviction of crime; 

Sec. 
procedure for censure. suspen­
sion, or disbarment. 

11-2504. Censure, suspension, or disbarment 
by ot.her courn . 

§ 11-2501. Adm.ission to bar; regulations; prior admission. 

(a) The District of Columbia Court of Appeals shall make such rules as it 
deems proper respecting the examination, qualification, and admission of 
persons to membership in its bar, and their censure, suspension, and expul­
sion. 

(b) Members of the bar of the District of Columbia Court of Appeals shall be 
eligible to practice in the District of Columbia courts. 

(c) Members of the bar of the United States District Court for the District of 
Columbia in good standing on April 1, 1972, shall be automatically enrolled as 
members of the bar of the District of Columbia Court of Appeals, and shall be 
subject to its disciplinary jurisdiction. (July 29, 1970, 84 Stat. 521, Pub . L. 
91-358, title I, § 111; 1973 Ed., § · 11-2501; 1981 Ed., § 11-2501.) 

Section references. - This section is ref­
erenced in ~ 47-2853.04 . 

·cASE NOTES 

ANA.t., YS! S 

Abuse of discretion. 
Admission to bar. 
Applicability. 
Authority of court. 
Court rules. 
Disclosure of records. 
Felony conviction. 
Scope of authority. 

Abuse of discretion. 
District court abused its discretion by decid­

ing two novel and unsettled questions of Dis­
trict of Columbia law, which did not present a 
substantial federal question; whether the 
Court of Appeals possesses a delegable sub­
poena power and whether the Board On Profes­
sional Responsibility complied with the regula­
tions of the court in exercising whatever 
subpoena power it has. Doe v. Board on Profes­
sional Responsibility of D .C . Court of Appeals, 
717 F.2d 1424 <D.C. Cir. Sept. 16, 1983). 

U.S. District Court abused its discretion by 
proceeding to trial, after federal claims had 
been dismissed, on local claims that a District 
of Columbia attorney's breach of fiduciary duty 
gave rise to conflicts of interest and alleged 
ilisclosure of client confidences; whether the 
at-tomey's conduct violated standards of profes-

sional conduct adopted pursuant District of 
Columbia Court Reform and Criminnl Proce­
dure Act of 1970, D.C. Code§ 11-2501 et seq., 
and whether disgorgement of fees was an ap­
propriate remedy had never been addressed by 
District of Columbia courts . Financial Gen . 
Bankshares v. Metzger, 680 F.2d 768 (D.C. Cir. 
May 18, 1982). 

Admission to bar. 
Recommendation of the Committee of Admis­

sions that the applicants who had been con­
victed of a felony be admitted to the bar was 
approved under D.C. Code§ 11-2501 (a); since 
the court had plenary authority over bar admis­
sions, it rejected the rule excluding former 
felons from the bar, on the basis that a few 
persons who have been convicted of felonies 
became sufficiently rehabilitated to meet the 
ethical requirements of the legal profession. 

113 
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ATI'ORNEYS § 11-2503 

·CHAPTER 25. ATTORNEYS 

§. '11-250 1. Admission to bar; regulations; prior admission. 

Section references. - This section is ref­
erenced in § 47-2805.02 and § 47-2858.04. 

CASE NOTES 

Authority of court. 
Fact that an .attorney .was automatically ell­

rolled in the unified · District of Columbia Bar 
upon its creation rather than admitted in the 
normal fashion wwi of no consequence to the 
District of Columbia Board on Professional Re­
sponsibility's disciplinary authority over her, as 
under D.C. ·Code § 11-2501(c), .persons auto-

matically enrolled e.re subject to the Board's 
jurisdiction; under D.C. Bar R. XI, § l(a), all 
memben; of the District of Columbia Bar are 
subject to the disciplinary jurisdiction of the 
appellate court and its Board on Professional 
Responsibility. In re Edwards, 808 A.2d 476, 
2002 D.C. App. LEXIS 546 (2002). . 

§ 11-2503. Disbarment upon conviction of crime; proce .. 
· dure for ·censure, suspension, o~ disbarment. 

CASE NOTES 

Disbarment. 
Disbarment .upheld. 
Fraud or theft. 
Moral turpitude 
-Espionage. 
-Sexual abuse. 
-Traffic· violations: 
Pardon. 

Disbarment; 
Attorney's executed plea agree~ent to felony 

theft in violation of 18 U.S.C.S. § 641 was proof 
of a criminal conviction for felony .theft under 
D.C. Bar 'R. XI, § 10(f), a.n.d deemed to involve 
moral turpitude per se~ therefo~, pursua.n.t to 
D .C .. Code § 11-2503, the attorney was dis­
barred. In re Patterson, 833 A.2d 493, 2003 
D.C. App. LEXlS 690 (2003). 

Wbere an attorney pleaded guilty to felony 
bank fraud in violation of 18 lJ .S.C.S. § 1344, 
the atwrney's disbarment was mandatory un­
der§ 11-2503(a) because bank fraud is a crime 
of moral turpitude per se. In re Trikerioti.B, 814 
A2d 960, 2003 D.C. App . LEXIS 4 _(2003). 

Disbarment upheld. 
Where a lawyer was convicted, of racketeer­

ing conspiracy in Florida, the lawyer was dis­
barred in the District of Columbia on the 
grounds of moral turpitude under§ 11-2503(a), 
and not as a reciprocal discipline. In re Shore, 
817 A.2d 834, 2003 D .C . App . LEXIS 85 (2003). 

Fraud or thefL 
Because mail fraud and wire fraud were 

crimes of moral turpitude per se, attornAy's 

oonviction ·of those crimes in federal court man­
dated his disbarment from the practice of law 
in the District of ColUil;lbia. In re E-vans, 793 
A.2d 468, 2002 D.C. App. LEXIS 48 (2002). 

Because pe.Ijury, conspiracy to commit wU-e 
fraud, imd con:Bpiracy to obstruct justice are 
c;rimes of moral turpitude per se, an attorney's 
Convictions of those crime.~; mandated disbar­
ment. In re Gormley, 793 A.2d 469, 2002 D.C. 
App. LEXIS 49 (2002). 

Moral turpitude. 

- Espionage. . 
Conspiracy to commit espionage and att;empt 

to commit espionage; in violation ot18 u.s~c.s . 
§§ 793(b) and 794(a), were (.ci-imes of morSl 
turpitude per se; therefore, .an attorney con­
victed of helping ber busba.n.d spy for Ea.st 
Germany and other countries was subject to 
automatic disbarment. In re Squillacote, ·790 
A2d 614, 2002 D.C. App. LEXIS 10 (2002). 

- Sexual abuse. 
An attOrney was disbarred pursuant to D.C. 

Code § 11-2503(a), because the · attorney's 
guilty plea w misdemeanor sexual contact in 
violation of p.c. Code § 22-4106 constituted a 
crime ofmoral turpitude, as the evidence dem­
onstrated that the attorney sufficiently under­
stood the wrongfulness ofhi.a behavior and was 
aware that the minor victim wa.s legally inca­
pable of consent. In re Bewig, 791 A.2d 908, 
2002 D.C. App. LEXlS 34 (2002). 

-Traffic violations. 
Attorney was disbarred after he pled guilty, 

in New York. to leaving the scene of a fatal 
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§ 11-2502 ORGANIZATION AND JURISDICTION oF THE CoURTS 

and it preferred individualized determinations 
of moral fitness to an overinclusive categoriz.a­
tion excluding all previous felons. In re 
Manville, App. D.C ., 538 A.2d 1128 0988). 

Applicability. 
In forfeiture action, where defendant was 

represented by Florida attorney who was .a 
member of the District Bar, the Superior 
Court's entry of default decree as a sanction 
against defendant in partial reliance on Sup. 
Ct. Civ. R. 101(a)(l), which required an attor­
ney to maintain office in District or to obtain 
co-counsel in District, was an abuse of discre­
tion, since under D .C . Code§ 11-250llaXb), the 
rule and the restriction was void and unen­
forceable. Haynes v. District of Columbia, App. 
D.C., 503 A.2d 1219 (1986) . 

Authority of court. 
Congress vested in the District of Columbia 

Court of Appeals the authority and responsibil­
ity for determining the method of arunitting 
attorneys to the practice of law in the District of 
Columbia. Harper v. District of Columbia 
Comm. on Admissions, App. D.C., 375 A.2d 25 
(June 2, 1977). 

Court rules. 
Board of Professional ReRponsibility was cre­

ated by the Court of Appeals, pursuant to the 
authority to regulate the practice of law in the 
District of Columbia courts under D.C. Code 
§ ll-2501(a); the Board issued a protective 
order to prevent disclosure of the identity of 
persons providing information to Bar Counsel 
conceming a member of the Bar and a second 
order holding Bar Counsel immune from mem­
ber's disciplinary complaint in handling the 
allegation pursuant to D.C. App. R. Xl, § 9 that 
makes Bar Counsel immune from suit for any 
conduct in the course of official duties . In re 

Nace, App. D.C., 490 A.2d 1120 0985). 

Disclosure of records. 
Where FBI recorded materials sought by Bar 

couru;el were relevant to a pending disciplinary 
proceeding; the appellate court, as ultimate 
adjudicator of the-disciplinary proceeding, had 
jurisdiction to determine whether disclosure of 
the records in question was required . In re 
'fucker, App. D.C., 689 A.2d 1214 (1997i. 

Felony conviction. 
In cases where an applicant for admission to 

the bar committed a felony or other serious 
crime, the committee on admissions should 
weigh the need for an independent investiga­
tion; where the applicant committed so serious 
a crime as homicide, such an independent in­
vestigation should invariably be conducted. In 
re Manville, App. D .C ., 494 A.2d 1289 (1985). 

Scope of authority. 
In plaintiffs' suit for injuries alleging the 

District of Columbia Court of Appeals Commit­
tee on Unauthorized Practice of Law (Commit­
tee) illegally investigated them for improperly 
holding theiDBelves out as authorized to prac­
tic.e law in the District, the lower court properly 
granted ·summary judgment to Committee 
members who were not serving as mere inves­
tigators, but were preparing a case for tTial and 
were officials with absolute immunity when 
acting within .. the scope of their authority. 
Simons v. Bellinger, 643 F.2d 774 (D .C. Cir. Jan. 
4., 1980). 

Applied On Petition to Amend Rule 1 of 
Rules Governing Bar, App. D.C., 431 A..2d 521 
(1981); In re McBride, App. D .C., 602 A..2d 626 
(1992). .: . 

Cited in Landise v. Mauro, App. D.C ., 725 
A.2d 445 (1998). 

* 11-2502. Censure, suspension, or disbarment f()r cause. 

The District of Columbia Court of Appeals may censure, suspend from 
practice, or expel a member bf its bar for crime, misdemeanor, fraud, deceit, 
malpractice, professional misconduct,-.or 'conduct prejudicial to the adminis­
tration of justice. A fraudul«;lnt act or ·Il}isrepresentation by an applicant in 
connection with this &pplication or ac1in.issi.on - is sufficient cause for the 
revocation by the court of such person~&, adm'ission. (July 29, 1970, 84 Stat. 521, 
Pub. L. 91-358, title I, § . t11; -1973 Ed., § 11-2502; 1981 Ed., § 11-2502; June 
13 , 1994, Pub. L. 103~266, § l(b)(112), 108 Stat. 713.) 

ANALYSIS 

Evidence. 
--Sufficient. 
Suspension . 
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Evidence. 

- Sufficient. 
The court of appeals exercised its power to 

discipline a member of the bar of the District of 
Columbia for misconduct Wlder D .C. Code 
§ ll-2502 and suspended an attorney from the 
practice of law for one year after respondent's 
conviction for filing a false tax return in viola­
tion of 26 U.S.C.S. § 7206 (1); respondent had 
his employer pay $8,000 of respondent's annual 
salary to his fiancee , who reported the $8,000 
as .her income, and respondent did not declare 
the . $8,000 as his own income until filing an 
amended lax retu.n1. In re Kerr, App . D.C., 611 
A.2d 551 (1992). 

Suspension. 
Lawyer was suspended from the practice of 

law in the District of Columbia for 60 days and 
required to return fees in the amount of 
$500.00 where it had been shown by clear and 

convincing evidEln~ that the lawyer had , with­
out any cpntrition, neglected his obligation$ to 
two clients. In re Santana, App. D.C., 583 A.2d 
1011 (1990). 

Pursuant to D.C. Code § ll-2502, respon ­
dent was ordered suspended from the practice 
of law in the District of Columbia for 180 days , 
with proof of fitnesf; to practice law required 
before reinstatement, for conduct prejudicial to 
the administration of justice; the court adopted 
the Board on Profes.sional Responsibility's find­
ings of fact as supported by substantial evi­
dence that re8pondent had been given a s ix· 
month suspension by Maryland for making 
false statements to a bank on behalf of a client 
and then failed to attend meetings and supply 
necessary information to the suspension. ln re 
Greenspan, ~pp. D.C., 578 A.2d 1156 (1990 ). 

Applied In re McBride, App. D.C., 602 A.2d 
626 (1992). 

§ 11-2503. Disbarment upon conviction of crime; proce­
dure for censure, suspension, or disbarment. 

(a) "When a member of the bar of the District of Columbia Court of Appeals 
is convicted of an offense involving moral turpitude, and a certilled copy of the 
conviction is presented to the court, the court shall, pending final determina­
tion of an appeal from the conviction, suspend the member of the bar from 
practice. Upon reversal of the conviction the court may vacate or modify the 
suspension. If a final judgment of conviction is certified to the court, the name 
of the member of the bar so convicted shall be struck from the roll of the 
members of the bar and such person shall thereafter cease to be a member. 
Upon the granting of a pardon to a member so convicted, the court may vacate 
or modify the order of disbarment. 

(b) Except as provided jn subsection (a), a member of the bar may not be 
censured, suspended, or expelled under this chapter until written charges, 
under oath, against that member have been presented to the court, stating 
distinctly the grounds of complaint. The court may order the charges to be filed 
in the office of the clerk of the court and shaD fix a time for hearing thereon . 
Thereupon a certified copy of the charges and order shall be served upon the 
member personally, or if it is established to the satisfaction of the court that 
personal service cannot be had, a certified copy of the charges and order shal l 
he served upon that member by mail, publication, or otherwise as the court 
directs. After the filing of the written charges, the court may suspend the 
person charged from practice at its bar pending the hearing thereof. (July 29 , 
1970, 84 Stat. 521, Pub. L. 91-358, title I,§ 111; 1973 Ed.,§ 11 -2503;.1981 Ed., 
§ 11-2503; June 13, 1994, Pub. L. 103-266, §§ l(b)(l13), (114) , 108 Stat. 713 .) 

Constitutionality. 
Complaint under oath . 
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Conspiracy conviction . 
Disbarment. 
Disbarment upheld. 
Double jeopardy. 
Due process. 
Election law offenses . 
Embezzlement.. 
Evidence. 
-Admissible. 
Final judgment. 
Fraud and perjury. 
Fraud or theft. 
Findings. 
-Sufficient. 
Hearing. 
Mail and/or wire fraud . 
Misappropriation . 
Misdemeanors. 
Mitigation. 
Mitigating factors. 
Moral turpitude. 
-Bribery. 
--Controlled substance. 
-Fraud. 
-Illegal drug trafficking. 
-Mitigating factors. 
-Not found . 
--Sexual abuse . 
-Tax evasion. 
-Theft. 
Pardon. 
Practice and procedure. 
Reciprocal disciplinary proceedings. 
Reinstatement denied. 
-Resignation. 
Temporary suspension. 
Time limits. 

Constitutionality. and remand for a new heariilg was required; 
D.C. Code § ll-2503(a) which makes disbar- since the petitions against the lawyer con­

ment of an attomey for conviction of an offense tained an oath by Assistant Bar Counsel that 
involving moral turpitude, both mandatory and· probable cause existed to refer the charges to a 
permanent, in an cases in wrucb a pardon has hearizig, they did not fulfill the oath require­
not been granted i~; constitutional because Con- ment of D.C. Code § 11-2503(b), since Bar 
gress created the District of Columbia Court of Counsel had no personal know ledge of the facts 
Appeals and the Superior Court pursuant to its upon which the charges were based and had 
plenary power under U.S. Const. art. I,§ 8, cl. sworn not to the truth or falsitv of those factS, 
17, and when exercising tllls Article I authority,' . ··but only to the existence of pr;bable cause. In 
Congress is not constrained by the separation re Williams, App. D.C., 464 A2d 115 (1983). 
of powers considerations which operate within . :..· ·. 
the states with respect to judicia] authority. In -. Conspiracy conviction. 
re Kerr, App. D .C ., 424 A.2d 94 (Nov. 17, 1980). A conspiracy offense, to which an attorney 

Complaint under oath. , . 
Bar counsel's complaint under oath need not. 

be based on personal knowledge, but" may be 
based on information and -belief. In re Morrell, 
App. D .C., 684 A.2d 361 O!l96l. 

Where a lawyer was not afforded adequate 
due process protections in formal disciplinary 
proceedings against the lawyer, the recommen­
dation of disbarment by the Board on Profes­
sional Responsibility (Board), was not imposed, 

- entered a plea of guilty, involved moral turpi-
tude and was grounds for disbarment. In re 
Hernandez, App. D .C ., 753 A.2d 1014 (2000). 

Disbannent. 
Defendant was convicted of 14 felonies in 

federal court, and because some of the crimes 
had been recognized as those of moral turpi· 
tude per sc the defendant was disbarred. In re 
McGough, App. D .C ., 605 A2d 605 (1992). 

In re Kerr, 424 A.2d 94 (D .C . 1980) e;xprcssly 
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overruled; D.C. Code § 11-2503(a) no longer 
coru;trued to require disbarment of an attorney 
for life upon conviction of a crime involving 
moral turpitude; further, attorneys disbarred 
for conviction of a crime involving moral turpi­
tude entitled to petition for reinstatement after 
five years of disbarment. In re McBride, App. 
D .C., 602 A2d 626 (1992). 

Attorney was disbarred for crimes of moral 
turpitude because the attorney had been con­
victed of federal bank fraud and second-degree 
fraud , and any crime of which intent to defraud 
was an essential element inherently involved 
moral turpitude. In re Rosenbleet, App. D .C., 
592 A.2d 1036 (1991) . . 

One who aids and abets an offense that is 
within the purview of D .C . Code § 11-2503 (a) 
shall be permanently disbarred pursuant to 
that statute. In re McBride, App. D .C., 578 .A.2d 
1102 (1990). 

Disbarm.ent upheld. 
An attorney would be disbarred where he 

was convicted in New York of the misdemeanor 
offense of second degree offering of a false 
instrument for filing, which does not require 
proof of a specific intent to defraud, and where 
the hearing comntittee found that the attor­
ney's actions constituted moral turpitude. In re 
Mason, App. D .C. , 736 A.2d 1019 (1999). 

Double jeopardy. 
Disbarment resulting from an attorney's con­

viction of crime deemed to involve moral turpi­
tude does not violate constitutional proscrip­
tion against double jeopardy. In re Sharp, App. 
D.C. , 674 A.2d 899 (1996). 

Due process. 
P rocedures for determining moral turpitude 

under subsection (a) of this section satisfy due 
process requirements. In re Sharp, App. D .C . , 
674 A .2d 899 (1996). 

Court rejected an attorney's argument that 
due process required that t he attorney be 
granted a hearing to present evidence of the 
circumsUinces surrounding his conviction of a 
crime of moral turpitude so that the District of 
Columbia Court of Appeals Board on Profes- . 
sional Responsibility (Board) could consider 
any mitig ating factors because, while D .C . 
Code § 11-2503 (a) made such a hearing neces­
sary so that the attorney would have an oppor­
tunity to be heard, the determination that a 
conviction involved moral turpitude ended the 
inquiry. In re Campbell, App. D.C ., 572 A.2d 
1059 0990). 

Attorney was deprived of the right to partic­
ipate in a hearing as to whether the attorney 
should be suspended from practice for several 
violations of ilie D .C Code of Professional Rc· 
sponsibility, where there was an improper ser­
vice of the notice of charges against the attor­
ney; the case was remanded for a new hearing, 

because there was no evidence that the attor­
ney received actual notice of such charges, 
when certified mail letters were returned unde­
livered, and where Bar Counsel should have 
tried to serve the attorney in person. In re 
Washington, App. D .C., 513 .A.2d 245 (1986 }. 

Election law offenses. 
Former congTessman convicted of conspiracy 

with an administrative assistant to violate a 
federal statute prohibiting solicitation of cam­
paign contributions from government contrac­
tors , a misdemeanor, had coilllllitted a serious 
crime, and the former congressman was or­
dered immediately suspended from the practice 
of law and the matter referred to the Board of 
Professional Responsibility for recommenda­
tion as to whether the election law offense was 
a "crime involving moral turpitude" under D .C . 
Code § 11-2503. In re Flood, App. D.C., 4-37 
A2d 175 (1981). 

Embezzlement. 
Conviction of embezzlement by bankruptcy 

trustee mandated disbarment. In re 
Greenspan, App. D .C ., 683 A.2d 158 (1996 ). 

Violation of Vrrginia's embezzlement stat ute 
was a crime of moral turpitude requiring attor­
ney's disbarment, where conviction under t hat 
s t atute required a wrongful and fraudulent 
intent. In re Eberhart,App. D .C ., 678A.2d 1023 
(1996) . 

Evidence. 

- Admissible. 
Board on Professional Responsibility <Board) 

erred in not coosidering an affidavit by a Sp~ 
cial Agent of the Federal Bureau of Investiga­
tion agent which detailed the circumstances 
surrounding an attorney's conviction of threat­
ening a prospective prosecution witness in a 
federal crinlinal proceeding and cast the con­
duct in a very damaging light, and because the 
record, with the affidavit accorded appropriate 
weight, pointed towards moral turpitude and 
disbarment , the case was remanded to the 
Board for further proceedings. In re ShUlair c, 
App . D.C ., 549 A.2d 336 (1988). 

Final judgment. 
Because collateral attacks such as claim s of 

ineffective · assistance of counsel take pl a ce af­
ter a "final judgment of conviction," the court 
may impose discipHnary measures pursuant to 
this section while a collateral attack of a re­
spondent's underlying conviction is ongoing. In 
re Matzkin, App. D .C ., 665 A.2d 1388 (1995). 

Fraud and perjury. 
Disbarment was ordered where an attorney 

not only embarked on a scheme to perpetrate 
an intentional fraud, but p erjured himself in 
testimony which he gave at the criminal trial 
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resulti.D.g from that scheme. In re White, App. 
D.C., 698 A.2d 483 (1997). 

Fraud or theft. 
Attorney was disbarred, where federal stat­

ute under which he was convicted required 
proof that he knowingly and fraudulently ap· 
propriated to his own use property belonging to 
bankruptcy debtor's estate. In re Sugarman, 
App. D.C., 677 A .2d 1049 (1996). 

Findings. 
The court of appeals adopted the Board of 

Professional Responsibility's recommendation 
that respondent should be suspended from the 
practice of law for on e year based upon his 
conviction for filing a false tax return in viola­
tion of 26 U .S .C .S . § 7206 (1) and the Board's 
findings that the statutory elements of the 
respondent's crime did not involve moral turpi­
tude per se and that respondent is therefore not 
required to be disbarred under D .C. Code§ 11· 
2503 (a). In re Kerr, App. D.C., 611 A.2d 551 
(1992). 

The court adopted the findings and recom ­
mendations of the District of Columbia Court of 
Appeals Board on Professional Responsibility 
that respondent's conviction for possession with 
intent to distribute cocaine involved a crime of 
moral turpitude and therefore disbarred re· 
spondent from the practice of law in the juris· 
diction pursuant to D.C. Code§ 11-2503 (a). In 
re Mendes, App. D .C. , 598 A.2d 168 (1991). 

- Sufficient. 
Court of appeals approved and adopted the 

findings of the Board of Professional Responsi­
bility that respondent's conviction for obstruc­
tion of justice of administrative proceedings, 18 
U.S.C.S. § 1505, was an offense . involving 
moral turpitude under D .C. Code § ll-2503(a) 
and therefore respondent was disbarred from 
the practice of law. In re Laurins, App. D .C., 
576 A2d 1351 (1990). 

Court of Appeals adopted the findings of the 
Hearing Committee and Board on Professional 
Responsibility that respondent's conviction for 
one felony count of willful tax evasion and six 
misdemeanor counts of v.-illful failure to pay 
taxes were not crimes involving moral turpi­
tude within the meaning of D .C. Code Code 
§ 11-2503(a); however, respondent's ··aUeged 
pathological gambling addiction .. was not a de­
fense or a mitigating factor in considering re­
spondent's sanctionable actions, and respon­
dent had been disciplined previously for tax 
offenses so the court ordered re&pondent:. dis­
barred from the practice of law. ·In re Shorter, 
App. D.C., 570 A.2d 760 (1990) . 

Hearing. 
Crime to which respondent pleaded guilty 

was one which inherently involved moral tur· 
pi tude, obr:;truction of jur:;tice in the 'Watergate 

scandal, and the court was compelled by virtue 
of the statute to order respondent's name 
stricken from the roll of the members ofthe bar 
given that the need for the extensive hearing 
before the hearing committee and sitting board 
was obviated by the nature of the offense to 
which respondent pleaded guilty, and the only 
proper recommendation, under the circum­
stances, was that respondent be disbarred. In 
re Colson, App. D.C., 412 A.2d 1160 (Mar. 23, 
1979). 

Mail andlor wire fraud. 
Attorney was disbarred following his convic­

tion of eight counts of mail fraud pursuant to 
federal statute. In re Bereano, App. D .C., 719 
A.2d 98 (1998). 

Disbarment was appropriate where an attor­
ney was convicted of 33 COWlts of mail and ~-ire 
fraud. In re Ferber, App. D .C., 703 A.2d 142 
(1997). 

Where attorney entered an Alford plea under 
North Carolina v. Alford, 400 U .S . 25, 27 L. Ed . 
2d 162 (1970) to fraud by mail and wire, an 
offense involving moral turpitude, D .C. Code 
§ 11-2503 which initially requires disbarment 
of an attorney who has been convicted of such 
an offense also precluded attorney's reinstate­
ment. In re Kerr, App. D.C., 424 A2d 94 (Nov. 
17, 1980). 

Misappropriation. 
Attorney was disbarred for misappropriating 

client funds while serving as a fiduciary, in 
violation of Maryland statute. In re O'Malley, 
App. D.C., 683 A.2d 464 (1996). 

Misdemeanors.. 
An attorney com.-icted of a misdemeanor is 

·entitled to a hearing on whether that crime, on 
its particular facts , involved morru turpitude 
requiring disbarment. In re Sneed, App. D .C., 
673 A.2d 591 (1996). 

Mitigation. 
Upon conviction of a crime involvinc moral 

turpitude, an attoruey must be disbarre:! , r t>· 
gard.less of any mitigating factors euch a.s alco­
holism. In re Hopmayer, App. D.C., 625 A.2d 
290 (1993). 
. 'conviction Wlder New Jersey law of theft by 
failure to make required disposition of property 
recu,ived was crime of"moral turpitude ." requH· 
ing an attorney's disbarment under D.C Code 
§ 11-2503(a). The attorney's alcoholu;m d £'­
fense, however, was a possible mitigannr, factor 
that the District of Columbia Board on Profes­
sional Responsibility had not considered , then­
fore, remand was appropriaw. In re Hopmayer , 
App. D.C., 602 A.2d 655 (1992). 

Where attorney pled guilty to a cnme of 
moral turpitude, the court remanded the attor· 
ney disciplinary proceeding t.o the District of 
Columbia Board of Professional Responsibility 
for a decision on the issue of whether alcohol-
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ism could be a mitigating factor iD disbarment 
cases under D .C. Code Ann. § ll-2503(a); if so, 
the board woUld then need to apply the Kersey 
analysis to determine whether mitigation was 
warranted for the attorney and whether alter­
native sanctions could be available. In re 
Hopmayer, App. D .C .. 602 A2d 655 (1992). 

Mitigating factors. 
Where the .District Board of Professional Re­

sponsibility recommended that an attorney dis­
barred in another state for forgery be disbarred 
in the District under D.C . Code § 11-2503(a) 
for per se crimes of moral turpitude, the court 
remanded the case for a recommendation on 
whether drug addiction, commencing vvith the 
lawful prescription of drugs, if a substantial 
factor in criminal action underlying a felony 
conviction, may be a mitigati:Dg factor in impos­
ing a disciplinary sanction in a per se crime of 
moral turpitude. 1n re Mandel, App. D.C. , 605 
A2d 61 (1992). . 

Moral turpitude. 
An attorney was disbarred upon the recom­

mendation of the Board on Professional Re­
sponsibility where: (1) He was convicted of two 
fel-ony counts of violating the federal Travel Act, 
based on his usc of an interstate telephone 
communication vvith the intent, inter alia, to 
promote racketeering and bribery; and (2) the 
board expressed the view that the statutory 
sections under which be was convicted set out 
an offense of moral turpitude. In re Bankston, 
App. D.C., 749 A.2d 739 (2000) . 

Attorneys conviction of mail fraud involved 
moral turpitude per se, and disbarment was 
therefore the appropriate sanction. In re Fox, 
App. D.C., 627 A.2d 511 (1993). 

Crime of bribery inherently involves moral 
turpitude, and therefore triggers automatic dis­
barment. In re Glover-Thnwe, App. D .C., 626 
A2d 1387 (1993). 

Conviction for conspiracy to commit wire 
fraud inherently involves moral turpitude. In 
re Lobar, App. D .C ., 632 A.2d 110 (1993). 

Offense of offering a false instrument for 
filing in the firs t degree involved moral turpi­
tude per se, requiring that attorney be dis­
barred. ·In re Mirrer, App. D .C ., 632 A2d 117 
(1993). 

Grand larceny as defined by the Common- · 
wealth of Virginia was a crirn.e involving moral 
turpitude per se, requiring disbarment in the 
District of Columbia. In re Slater, App. D .G., 
627 A.2d 5.08 (1993) . 

Attorney's convictions of forgery and grand 
larceny in the third degree involved moral 
turpitude per se, and be was therefore dis­
barred. In re Sluyn, App. D .C ., 632 A.2d 734 
(1993) . 

Attorney was disbarred, smce his convictions 
of obstruction of justice and of forgery and 

uttering were considered convictions of crimes 
involving moral turpitude in the District of 
Columbia. In re Schwartz, App. D .C., 619 A.2d 
39 (1993). 

Offense of criminal facilitation of a felony of 
the second degree, theft by deception, w~ a 
crime involving moral turpitude, and respon­
dent was therefore disbarred. In re Untalan, 
App. D.C., 619 A2d 978 (1993). 

Attorney's conviction, in New Jersey, of theft 
by deception was an "offense involving moral 
turpitude~ which justified hi~> disbarment . In re 
Youmans, App. D.C., 617 A2d 534 (1993 ). 

A lawyer convicted of a m isdemeanor shall be 
entitled to a hearing on whether that crim.e , on 
the facts, involves moral turpitude and requires 
disbarment under D .C . Code § 11-2503 (aJ ; 
attorney convicted under 18 U.S.C . §§ 1028 
(aX4) and (b)(3) entitlted to a hearing to deter­
mine whether crime involved moral turpitude. 
In re McBride, App. D.C., 602 A.2d 626 (1992). 

By pleading guilty to the crime of "theft by 
failure to make r equired disposition of property 
received," attorney committ ed conduct consti ­
tuting intentional dishonestly for personal 
gain, which inherently involved moral turpi­
tude under D .C. Code Ann. § 11-2503. In re 
Hopmayer, App. D.C., 602 A.2d 655 (1992). 

Attorney was disbarred following his convic­
tion of fifteen counts of mail fraud pursuant to 
federal mail fraud statute. In re Krowen, 573 
A.2d 786 (1990) . .. 

Attorney's violation of 18 U.S.C .S . § 2314 of 
the National Stolen Property Act, prohibiting 
interstate transportation in furtherance of 
fraud, involved moral turpitude per s e requir­
ing disbarment under D.C. Code § ll-2503(a). 
In re Vaccaro, App. D.C. , 539 A.2d 1094 (1988) . 

Bribery under 18 U.S .C .S . § 201(g) was a 
crime of moral turpitude upon wrucb to base 
disbarment of a j udge where the judge accepted 
the services of a moving company to move 
household goods for $60 and where the moving 
company was a party in cases b e fore the j udge; 
the judge was found guilty of accepting a gra­
tuity knowing that it was be ing given to the 
judge for or because of an offic ial act performe d 
or to be performed by the judge a s a member of 
the judiciary. In re Campbell , App. D.C ., 522 
A.2d 892 (1987 ). 

The Board on Profess ional Responsib ility 
found that attorney's federal mail and w ire 
fraud offenses involved moral turpitude pe r se 
because a specific intent t.o defraud was re­
·quired for those convictions; thus, attorney 's 
disbarment was mandated by D .C . Code !l ll-
2503(a). In re Bond, App. D .C ., !>19 A .2d 165 
(1986) . 

Court accepted the Board oo Professional 
Responsibility finding that respondent should 
be disbarred based upon recei pt of a copy of a 
judgment and probation order which indicated 
that reapondent pleaded guilty t o three count!" 
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of false pretenses because, as a matter of law, 
conviction of the crime of false pretense.!' con­
stituted conviction of a crime involving moral 
turpitude. In re Anderson, App. D .C ., 474 A.2d 
145 (1984i. 

-Bribery. 
The acts of an attorney which led t,o his 

misdemeanor comriction for attempted bribery 
warranted a finding of moral turpitude because 
the acts involved intentional dishonesty for 
personal gain where the attorney admitted that 
he paid money to a clerk at the Bureau of 
Traffic Adjudication money on a number of 
occa.~ioru; to ~fixn parking tickets for him und 
where, at the time of his conduct, the attorney 
knew that. such transactions were illegal. In re 
'fucker, App. D.C., 766 A2d 510 (2000). 

-Controlled substance. 
Attorney was disbarred based on felony con­

viction for criminal sale of a controlled sub­
stance; Rince possession with intent to distrib­
ute a controlled substance was a crime of moral 
turpitude, it followed that crime of actual dis­
tribution of substance fell within the same 
category. In re Valentin, App. D.C., ·710 A2d 
879 (1998) . 

An attorney was disbarred nunc pro tunc t o 
the date of hi.R guilty plea to violations of 
federal statutes pertaining to conspiracy to 
import cocaine and obstruction of justice. In re 
Laguna, App. D .C., 749 A2d 749 (2000l. 

Disbarment was appropriate where an attor­
ney waR convicted of possession of a controlled 
substance with intent to distribute, since that 
is a crime of moral turpitude. In re Bateman, 
App. D .C ., 699 A..2d 403 (1997). 

Attorney's involvement in scheme to trans­
port and store narcotics constituted acts of 
moral turpitude, and his conviction for those 
acts warranted his disbarment. In re Robbins, 
App . D .C ., 678 A2d 37 (1996). 

Attorney was convicted on federal charges of 
conspiracy to sell narcotic drugs and conspiracy 
to receive and conceal narcotic drugs, the Dis­
ciplinary Board (now the Board on Professional 
Responsibility found the offenses invoived 
"moral turpitude" under D .C . Code § ll-
2503(a), the Court of Appeals agreed with the 
Board's characterization of the attorney~s of­
fense, and ordered attorney disbarred from the 
practice of law in the DistrictofCohimbia. In re 
Roberson, App. D.C., 429 A. 2d 530 0 981). 

-Fraud. ·' 
An attorney's conviction of conspiracy to de-• 

fraud the United States involved moral t.urpi· 
tude per se. In re Lipari, App. D .C ., 704 A .2d 
851 (1997). . ' ... 

Attorney's participation in scheme to defraud 
federal government supported floding of morn! 
turpitude, requiring his disbarment._ In re 
Sneed, App. D.C .. 673 A .2d 591 <1996). 

Attoroey'f' conviction of mail fraud involved 
moral turpitude per se, warranting his imme­
diattl disbarment from practice of law. In re 
Juran, App. D.C., 64.9 A.2d 836 (1994). 

Offense of mail fraud involved moral turpi­
tude for purposes of subsection (a) of this sec­
tion, and attorney was therefore disbarred 
based on his guilty plea to mail fraud and 
aiding and abetting misapplication of bank 
funds . In re Zimmer, App . D.C., 637 A.2d 103 
(1994). 

Conviction of attorney who aided and abetted 
a client to commit pa.<;sport fraud in violation of 
18 U .S. C .S . § 1028 .(a) ( 4) involved moral tur­
pitude; attorney was disbarred . ln re McBride, 
App. D.C ., 578 A.2d 1102 (1990). 

- lllcgal drug trafficking. 
An attorney who was convicted of conspiring 

to engage in a monetary transaction in property 
believed to be derived from illegal drug traffick­
ing committed a crime involving moral turpi­
tude where he accepted $30,000 from the pur­
ported agent of a South American drug cartel 
Reeking to launder money and where he for­
warded checks to the same person on six occa­
sions between August 1995 and February 1996. 
In re Lee, App. D .C . , 755 A.2d 1034 (2000) . 

- Mitigating factors. 
Even when a misdemeanor involves an ele­

ment which would render the offense moral 
turpitude per se if a felony, it is still proper for 
the Board ori' ·. Professional Responsibility to 
consider mitigating factors; in such a circum­
stance, the Board should conduct a broad ex­
amination of circumstancee surrounding com­
mission of the misdemeanor which fairly bear 
on the question of moral turpitude in j~ actual 
commission, such as motive or mental condi­
tion. In re Spiridon, App. D .C., 755 A.2d 463 
(2000). 

-Not found. 
An attorney who was admitted to the bar but 

never actually practiced law did not commit a 
crime of moral turpitude when he stole $18 in 
fares while operating a bus, where one physi­
cian t.es~ified that the attorney was affected by 
extrem e stress, depression, and alcohol abuse 
when th~. incident. took place and another phy­
sician·testiped th~t the attorney suffered from 
schizoaffective disorder, alcohol abuse , and ad­
j ustment disorder with mixed anxiety and de­
pressed mood . In rc Spiridon, App. D .C ., 755 
A.2d 463 (2000). 

An attorney may be found to have violated 
Disciplinary Rule 1-102(AX4) by engaging in 
udisbonesty" without necessarily being guilty of 
conduct involving umoral turpitude," as re­
quired by this section. In re Wilkins, App. D .C., 
649 A.2d 557 (1994). 

Conduct of attorney, which renulted in his 
conviction of misdemeanor offeru:e of obstruct-
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ing justice in Commonwealth of Vrrginia, did 
not involve moral turpitude within meaning of 
D.C. Code§ ll-2503(a), where. there was a lack 
of clear a.nd convincing evidence that he acted 
with specific intent to defraud traffic court by 
his statements. In re Wil.kins, App. D .C., 649 
A.2d 557 (1994). 

-Sexual abuse. 
Definition of crime involving moral turpitude 

per se was satiBfied by attorney's conviction for 
sexually abusing someone over whom he exer­
cised authority. In re Sharp, App. D .C., 674 
A.2d 899 (1996). 

- Tax evasion. 
Because an atton1ey's conviction for tax eva­

sion was for a crime of moral turpitude, disbar­
ment was mandatory. In re Casalino,App. D .C., 
697 A2d 11 (1997). 

Knowingly assisting clients in submitting 
false and fraudulent income tax retunu; to the 
Internal Revenue Service involves moral turpi­
tude ·within the meaning of D.C. Code § 11-
2503(a). In re McConnell, App. D .C ., 502 A.2d 
454 (1985). 

\\<nere a.n attorney is convicted of the offense 
of willfully and knowingly assisting in the pre­
paring and filing of a false and fraudulent tax 
return-an offense involving moral turpi­
tude--the attorney must be disbarred penna­
nently pursuant to D.C. Code § 11-2503(a). In 
re McConnell, App. D .C., 502 A.2d 454 (1985). 

Where attorney was convicted in the United 
States District Court for the Eastern District of 
Virginia of peijury, 18 U.S.C.S. § 1623, and 
conspiracy to defraud the United States Inter­
nal Revenue Service, 18 U.S.C.S. § 371, the 
Board On Professional Responsibility's finding 
that both offenses involved moral turpit-ude, 
and reco=endation of permanent disbar­
ment, was ordered by appellate court. In re 
Meisnere, App. D .C., 471 A2d 269 (1984) . 

-Theft. 
The crime of grand theft. under California 

law, requiring as it does a felonious intent to 
steai or take property in addition to the actual 
swaling or taking, inherently involves moral 
turpitude. In re Caplan, App. D .C., 691 A.2d 
1152 ( 1997). 

Absent exceptional circumstances, felony 
theft is considered a crime of moral turpitude. 
In re Wiley, App. D.C ., 666 A.2d 68 0995). 

Attorney was disbarred from practice of law 
where -lus prosecution was based on theft of 
funds in excess of $72,000, and code section 
under which he was convicted clearly prohib· 
itcd a crime ·involving moral turpitude per Re. 
In re Milton, App. D .C., 642 A.2d 839 (1994). 

Pardon. 
Vvnere petitioner entered a plea of guilty in 

another jurisdiction to charges that he misap-

propriated and converted funds for his own 
personal use, and when he then voluntarily 
entered an· affidavit offering his consent to 
disbarment in the District, the fact that he may 
have consented solely because it would have 
been futile to continue a defense in light of the 
ministerial disbarment procedure following 
certification of conviction clid not entitle him to 
reinstatement when a plenary pardon was sub­
sequently issued for his convictions. In re 
Ezrin, App. D .C., 703 A.2d 1246 <1997). 

Practice and procedure. 
Because a disbarred atton1ey could apply for 

readmission after five years regardless of the 
nature of the offense, there was no need to refer 
attorney's case U> a hearing committee to deter­
mine whether his offense was one of moral 
turpitude. In re Novick, App . D .C ., 619 A.2d 514 
(1993). 

Once bar counsel has received certified proof 
that a member of the bar has been convicted of 
a serious crime, bar counsel should take the 
following steps: (1) bar counsel should transmit 
to the court of appeals a.nd to the board on 
professional responsibility a certified copy of 
the court record or docket entry evidencing the 
conviction, so that the court may take immedi­
ate action to suspend the attorney; (2 } bar 
counsel should initiate appropriate clisciplinary 
proceedings; (3) once the board has arrived at a 
recommendation, it should forv.•ard its report 
and recommendation to the court for further 
action, notwithstanding the pendency of an 
appeal of the conviction underlying the pru­
posed discipline; (4) bar courulel should deuvcr 
to the court a certified copy of the finn! judg­
ment on appeal of the criminal conviction as 
soon as it. becomes available, so that the court 
may take final action. In re Hirschfeld , App 
D .C., 622 A2d 688 (1993) . 

Reciprocal disciplinary proceedingfi. 
Nothjng in this statute prohibits the c~b­

lishing of a separate reciprocal clisc1plU1ary 
proceeding for attorney~ found guilty of m1scor• · 
duct in another jurisdiction, provided that tht' 
reciprocal procedure is con1>titutional. In re 
Richardson, App. D.C., 692 A2d 42i (1997 ). 
cert. denied, 522 U.S . 1118, 118 S . Ct.. 105G, 14 0 
L. Ed . 2d 118 (1998). 

Reinstatement denied. 
A disbarred atton1ey did not estabhsh by 

clear and convincing evidence his fitness to 

resume the practice of law where he was un · 
able, after 12 years, to articulate the reasons 
for his misconduct or to convince the diRclplin · 
ary board or the court that he would be able to 
avoid such conduct in the future. In r~ Borders , 
App. D.C., 665 A2d 1381 < 1995). 

- Resignation. 
Board on Professional Responsibiiit.y 's 

(Board) finding that H resignation by a member 
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It .is not uncommon, for example, for a Hearing Committee 

to recommend a suspension in a case in whi·cl} Bar C.ounsel 

sought a lesser sanction. This could not occur if a 

sing~e ad1udicator w~re appointed because, by 

definition, such a proceeding could not result in the 

imposition of a suspension. 

The use of single-niember adjudicators would a~so 

el.i.:m.i.nate d1versity and t ·he parti·c.ipation of layp.ersons 

in the di.sciplinary process, which would be an 

undesirable cori~equence. Each Hearing Committee now 

inc~udes one layperson, and the BPR has two lay members; 

efforts are also made to assure that lawyer participants 

in the disciplinary system are drawn from diverse 

backgrounds. Single-member adjudication would sacrifice 

this feature of our 'di.sciplinary sys,tem, with little. or 

no compensating benefit·s .:Ln expedi.ti.'on. 

Our recommendat:i.on, then, .is to reject ABA 

Recommendation 1.1., an:d td adhere t-o .our current prl;tc::tice 

on the· composi. tion of the administrative . hearing an9.; . 

review panels. 

L. McKay Recommendation 1.2: Disposition of 
Cases by a Hearing Comm.:Lttee, the Board, 
or Court 

The statewide disciplinary board . shouid not 
review a deterini_n.a'tion of the hearing committee 
except upon a request for review by the 
disc.iplinary counse:l or res.ponden,t or up.o.n the 
vote o£ a majority of the Board. The CoUrt 
shoul.d not review a matt-er. except: (a) wi. th.ip, its 
discretion upon a request for review of the 
determination of the Board by the discipl~ary 
counsel or respondent; or (b) upon the vote o£ a 
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majority of the Court to review a dete~tion 
of the hearing committee or Board. The Court 
should exercise its jurisdiction only in the 
capacity of appellate review. In any matter 
finally determined by a hearing committee or the 
Board, the Court should by per curiam order adopt 
the findings and conclusions contained in the 
written report of the committee or Board. 

Under current practice, any proposed sanction 

greater than a public reprimand must be referred to the 

Court of Appeals, whether or not any party objects. And 

even for the lesser sanctions of informal admonition and 

public reprimand, which can be administratively imposed, 

any party may appeal (as of right) to the Court. 

The ABA's recommendation proposes a significant 

change. It would allow Hearing Committee 

recommendations to become final if neither party 

objected, and the BPR did not decide sua sponte to 

review them. It would also allow any BPR recommendation 

to become final unless a party objected and the Court 

accepted the appeal (i.e., a certiorari review), or a 

majority of the Court voted to review the matter, even 

if uncontested. 

This is not the first time that the Bar has 

considered limiting judicial review or appeals in 

disciplinary cases. Such a proposal was made to the 

Board of Governors in 1·981, in a study of the 

disciplinary system by a committee headed by Paul 

Friedman. See Tab 2. No action was taken on that 

reconunendation. 

- 84 -

163 



17 I 

We be'f.ieve that considerable redu.ct.i,on .in . 

discipliru~cy qlises heard by ·the Court: is .d,esi-rable 

( al t'ho~gh .. we' . are n<!lt in at:aord w!:t>h $he ABA,. 

recommendation in ··some· ·of '"'i -ts spec:.ific9,_~ • ... We note, 

f.irst, that well over 50 percent of the disc.ipl.inary 

matters the Court dec.ides are not contested. Although 

the Court has, from ti.nie to . t.ime,. rev.ised the BPR's 

recommemdations even in such uncontested cases, for the 

most part the BPR's recommendations are accepted .in 

their orig.intil form. MB.ny· of these ·cases 1 ,,moreover 1 are 

for reciprocal discipl.fne, where the -scope of review is 

quite. ii.m.ited, akin to that f<Jr see~Lng .enforcement of a 

sister jur.isdidtion·i s civ3Sl judgment.- See, Court of. 

Appeals Rule XI~ Sect.ion 11.1.?/ Uncontested reciprocal 

cases, then, woU:id. seem to be one categery. o£ 
. 

d.isc.ipl.inacy proceed.imjs that do not require ju~ic;:ial 

revJ..ew .in every .instance. So a ·lso are uncontested. cases 

where discip:rine .is to be .impos~ct bas.ed. on a cr~nal 

conviction, whe~e the' · s 'ole .i.s-sue .is the sanction, not 

the underlying offense. Id. Section 10 ~ 

We also believe· that most uncontested cases 

ar.is.ing originally .in our disc.ipl.inary system shoul d not. 

require mandatory review· in the Court o.£ Appeals. Our 

disc.ipl.inary system has . in i .t an extraordinarily high 

degree of review evert before a matter reaches the Cou:::t.. 

Reciprocal discipline refers to the process of .impos i ng 
discipline on a D.C. Bar member for misconduct occurring 
elsewhere and sanctioned by another jurisdict ion. 
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Bar Counsel conducts an investigation and may petition a 
-

case only if a Contact Member agrees. The matter is 

then fully heard by a three-member panel consisting of 

two ' lawyers and one layperson. This hearing is on the 

record with full right of confrontation and 

cross-examination, and a formal written opinion is 

prepared. 

Next, every case must be reviewed by the full 

Board on Professional Responsibility inasmuch as the 

hearing committees have no power to impose any sanction 

of ~ny kind. This step of the process is like an 

intermediate appeal and is designed to insure unifor.mity 

in tpe system. Given this extraordinary process of 

administrative review, there appears to be little reason 

to further burden the Court with the requirement that it 

review these cases -- except the mo§t serious of them 

when they are uncontested. 

For serious disciplinary cases -- those in which 

proof of fitness is required prior to reinstatement --

we recommend that they continue to be reviewed by the 

Court even when uncontested. In this way, the public 

and the profession will be assured of the Court's 

continued supervision of the disposition of serious 

disciplinary matters. Jurisdiction over the Bar is a 

fundamental responsibility of the Court of Appeals, and 

the Court's continued· active participation in 

appropriate cases will assure that the disciplinary 
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system continues to receive po~icy · guidance on. itR 

actions. 

In'· corttested matters, we dis·agree .with the McKay 

recommendation that the Court's review b~ only 

discretionary. We are unaware o£ a~ precedent in 

District of Coiumbia law depriving a party of. a ri.ght of 

judicial review of administrative action, and we , s!?e no 

_good reason for dehyirig that right to . a lawyer who may 
" 

be deprived 6'fhis or he± . p:rofession by the action of 

the BPR. :Notwi tnstandi-ng 'tne BPR' s excellent re.corc;i in 

administer:·i.ng ·the di·sciplinary sysnem i:n th~ Disti;";ict of 

Columbia, judicial revi:ew is a che:riished right . .:i,.~ the 

United States' and it should not· be. c-urtailed in 

disciplinary matters~ 

While we· 'do ·not rec::ommend c"t+..rtaiJ..ing the right of 

judicial t:•eview· in contested ca-ses 7 we. do req~:;~rom!':q}d that 
.. . . . . . 

sanctions rec.om.mended by the BPR· be · eff~ctive § 0 d .c;ys; , 

after the BPR decis'ion, . u.n:J..ess stayed by the BPR or the 

Court. 

under the current system c.£< review, or e.ven one 

in which only contested cases are reviewed by the Court, 

lawyers engaged in misconduct may delay their day of 

reckoning by one to two years by appealing the BPR 

reconunendation. Dtiririg the period of the appeal, 

the unethical laWy-er is free to prey upon unsuspecting 

members of the pUblic. Since the vic-tims of lawyer 

misconduct who appear most frequently in the 
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disciplinary system are often poor and disadvantaged 

people who have little other redress against their 

lawyers, the spectacle here is one of a system that is 

zealous to protect the rights of the lawyers but which 

appears, at least on the surface, to place a low value 

on the rights of their relatively defenseless victims. 

A way to address this problem is to expand the 

use of inter~ suspensions in the disciplinary system. 

It is extremely difficult to understand why, after 

painstaking review by Bar Counsel, a careful trial by a 

Hearing Committee, and deliberation on a full written 

record by the Board on Professional Responsibility, the 

suspension ought not to be presumptively effective at 

that point, particularly in our disciplinary system 

where the Court affirms (in full or in substantial part) 

the recommendations of the BPR in most of the cases it 

hears. Such a system would limit the ability of 

respondents to manipulate the Court's process to their 

advantage and to the disadvantage of the public. 

Interim suspensions are currently used in our 

system in cases involving convictions of crime and 

reciprocal discipline, where the Court enters an order 

of suspension at the beginning of the case, although the 

lawyer is free to move the Court to vacate the interim 

suspension based upon particularized circumstances. 

There may be cases, particularly those where the 

sanction includes a period of suspens i on and the BPR's 
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dec{sion .is a close one -- ei.ther on the f -act-s or the 

law ·-- where a stay pending revi.ew would be appl;'opriate. 

In such cases, the BPR would have the r -.i.ght to stay the 

effectiveness of its ·decision, or if it does not do so, 

the respondent law-yer could ' move the Court tG do so .. 18/ 

Our recommend.·ations on this subject would also 

have the · s~lut.ary e'f .fect ci>f reducing. the Court 1 s 

caseload, aithdugh that in itself was not a driving 

consideration. · BaseC:F on statistics for 1992, 

approxi.mately one;_half of tihe SS cases cdecided that year 

would ·no't have be'en con·sider-ed by the Court on the 

mer .i. ts under th~ · ·:Board ~ -s Z1ecommendation •• · 

In sunhna~, we ···recoromend that all uncontested 

decisio:rls of the BPR be final, except t -hose serious ones 

in which . 'the sanction involves a proof of fitness 

requirement, and that BPR-·recom.mended sanot;i.ons be 

effecti_ve within 60 days of the · BP.R dec i sion, exc.ept 

when stayed by th'e BPR or by t-he Court. We be.lieve that 

this approach best promot:es .th'e needs of the 

18/ One additiona+ reason that we recommend that BPR 
sanctions be presumptively effective when the BPR 
decides a case is that i_ts sanction recommendations are 
approved by the Court of App~als - in the overwhelming 
majority of cases. According to data supplied by the 
Executiv~ Attorney o£ the BPR, in ·the· Court's f .ive 
d:isciplina.ry _decisions in 1992 in contested cases, the 
Board 1 s rec-oiitit\ended s anct-io:h · was· approved in each one . 
In 1991 d~cisions, the BPR's recommended sanction was 
approved .:Ln all (although in one, ·the Court added a 
restitution requirement to the suspension). And in 
19 9 0, the Court approved the BPR recc:nnmended sanction .in 
all seven matters in which a BPR majority made a 
sanction recommendation. (In an eighth case that year, 
the Board split 4-4 on sanction.) 
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