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CONDUCT AND VIOLATIONS

The conduct and the standards that Respondent has violated, are as follows:

2. Myna Roberts was hired in 1999 as a mathematics teacher at Crossland High School in

Temple Hills, Maryland.

Respondent Agrees

3. In October 2010, while still employed at Crossland High School as a teacher, Ms. Roberts
alleged that she was discriminated against by the principal (Charles Thomas), based on her
national origin (Virgin Islands) beginning in 2005 up until March 2008, when the principal
removed her from teaching regular mathematics courses and assigned her to a mathematics
computer lab, and subsequently assigned her to a role as a co-teacher. Ms. Roberts alleged
that: 1) she was retaliated against for complaining about alleged discriminatory practices of the

principal; 2) she worked in a hostile environment; and 3) Prince George’s County Educator’s


mborrazas
Received


Association (Union) breached its duty of fair representation when the Union failed to assist in

addressing her claims.

Respondent Disagrees:

A radical change in the nature of one’s work can constitute an adverse action.

a) In October 2010, while still employed at Crossland High School as a teacher, Ms. Roberts
alleged that she was discriminated against by the principal (Charles Thomas), based on

her national origin (Virgin Islands) beginning in 2005 and continuing to the present. Ms.

Roberts alleged a pattern of continuing violations in her Complaint that deprived her of
her own classroom and students.

e Ms. Roberts alleged that she complained directly to Superintendent John Deasy
in 2007, but he did not investigate Ms. Roberts’s complaint or take corrective
action.

e Ms. Roberts alleged that she complained directly to Superintendent William Hite
in 2009, but he did not investigate Ms. Roberts’s complaint or take corrective
action.

e Ms. Roberts alleged that she attempted to file a discrimination complaint against
Principal Thomas through her union (PGCEA) in 2009, but Ms. Roberts’s union

refused to provide her with a complaint form.

b) Ms. Roberts’s harasser was her supervisor, Principal Charles Thomas. Principal Thomas

deprived Ms. Roberts of her own classroom and students from 2005 to the present.




During the 2006-2007 and part of the 2007-2008 school years, Ms. Roberts reported to

work each day but was given nothing to do.

A transfer that results in a radical change in one’s work can constitute an adverse action,
even if there is no loss in pay. Fordyce v. Prince George's County Maryland, 43 F. Supp.
3d 537, 548 (2014) (“courts have found that a new job assignment with reduced
supervisory duties or diminished responsibility can constitute an adverse employment
action.”); Czekalski v. Peters, 475 F.3d 360, 364 (D.C.Cir.2007) (noting that a lateral
transfer can constitute an adverse employment action if it results in the withdrawal of
an employee's “supervisory duties” or “reassignment with significantly different
responsibilities”); Kessler v. Westchester Cnty. Dep't of Soc. Servs., 461 F.3d 199, 206-07
(2d Cir.2006) (st?ting that a transfer is an adverse employment action if it causes a

“radical change in nature of the [plaintiff's] work”)

A motion to dismiss a national origin discrimination claim can be defeated with

circumstantial evidence under the McDonnell Douglas test.

National Origin Discrimination
At the time Judge Messitte dismissed her Title VI national origin discrimination claim,
Ms. Roberts’s complaint had established a prima facie claim of national origin

discrimination under the McDonnell Douglas test, which relies on circumstantial



evidence as opposed to direct evidence. The elements of a prima facie national origin
discrimination case are:

i. The employee is in a protected class (Ms. Roberts was born in the Virgin Islands).
ii. The employee was qualified for the position (Ms. Roberts is a certified high
school mathematics teacher who had consistently received satisfactory job performance
evaluations).

iii. The employee was removed from her position (Ms. Roberts has been removed
from her classroom and students beginning in 2005 and continuing to present).

iv. An employee outside of the protected class was selected for the position (Ms.

Roberts, who was born in the Virgin Islands, was replaced by an American born teacher).

McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973):

“The complainant in a Title VII trial must carry the initial burden under
the statute of establishing a prima facie case of racial discrimination. This
may be done by showing (i) that he belongs to a racial minority; (ii) that
he applied and was qualified for a job for which the employer was
seeking applicants; (iii) that, despite his qualifications, he was rejected;
and (iv) that, after his rejection, the position remained open and the
employer continued to seek applicants from persons of complainant's
qualifications. In the instant case, we agree with the Court of Appeals

that respondent proved a prima facie case.”



Title VI
Ms. Roberts brought her national origin discrimination claim under Title VI, which

provided a three (3) year statute of limitations.

Judge Messitte ruled: “Plaintiffs’ are entitled to assert claims pursuant to Title VI...”

In Rogers v. Board of Educ. Of Prince George’s County, 859 F. Supp. 2d 742, 744 (2012),
Judge Peter Messitte ruled that “the Court FINDS that Plaintiffs' are entitled to assert
claims pursuant to Title VI and the Board is not entitled to summary judgment at this
juncture.” Fordyce v. Prince George's County Maryland, 43 F. Supp. 3d 537, 545 (2014)
(“Courts have interpreted Section 601 of Title VI as providing a private right of action to
enforce claims of intentional discrimination and retaliation.”); Bowman v. Baitimore City
Bd. of School Com’rs, 173 F. Supp. 3d 242, 247-248 (2016) (“For purposes of a motion to
dismiss, the plaintiff must allege receipt of federal funds by the defendant, and that this
funding was received for the ‘express purpose of creating jobs and maintaining existing
ones.’ In this case, Plaintiff adequately alleges that Baltimore City Public Schools receive
federal stimulus funds through the American Recovery and Reinvestment Act of 2009

for the ‘expressed purpose of creating jobs and maintaining existing ones.””)

Ms. Roberts met the requirements for defeating a motion to dismiss under Title VI laid

out by Judge Messitte and other Maryland federal judges. Roberts Complaint stated:



“3. This is an action for declaratory relief, injunctive relief, damages and
to secure protection of and to redress deprivation of rights secured by
Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d-7 et seq. The
U.S. Department of Education has provided Maryland public schools with
more than $1 billion under the American Recovery and Reinvestment Act
of 2009. Prince George’s County Public Schools are receiving stimulus
funds for the express purpose of creating jobs and maintaining existing
ones. Title VI requires the recipient of federal funds to waive Eleventh

Amendment sovereign immunity.”

Judge Messitte dismissed Ms. Roberts’s Title VI claim prior to ruling that “Plaintiffs are

entitled to assert claims pursuant to Title VI...”

Judge Messitte had already dismissed Ms. Roberts’s Title VI claim on December 8, 2011
when he ruled that “Plaintiffs are entitled to assert claims pursuant to Title VL..."” in April
2012.

In 2011, Title VI had a three (3) year statute of limitations in the State of Maryland.

In 2011, the statute of limitations for Title VI in Maryland was equivalent to Maryland’s

personal injury statute of limitations, which was three (3) years. In 2009, Ms. Roberts



complained directly to Superintendent Hite about Principal Thomas’s harassment. In
2009, Principal Thomas was in his fourth year of depriving Ms. Roberts of her own
classroom and students. During the 2006-2007 and part of the 2007-2008 school years,
Principal Thomas had Ms. Roberts report to work each day but had nothing to do.
Superintendent Hite did not investigate Ms. Roberts’s complaint and did not take
corrective action. These events, involving Superintendent Hite, all occurred in 2009,
which is within the three (3) year statute of limitations provided by Ms. Roberts’s Title VI

claim.

Continuing Violations

Furthermore, Ms. Roberts should have been able to proceed with her Title VI claim,
which included Principal Thomas’ pattern of discriminatory behavior that began in 2005
and continued to the present, under the doctrine of Continuing Violations. Etefia v. East
Baltimore Community Corp., 2 F. Supp. 2d 751, 757 (1998) (“The Fourth Circuit has long
recognized that incidents outside of the statutory window are not time-barred if they
relate to a ‘timely incident as a ‘series of separate but related acts’ amounting to a
continuing violation.’” Beall v. Abbott Laboratories 130 F.3d 614, 620 (4th Cir.1997)
citing Jenkins v. Home Ins. Co., 635 F.2d 310, 312 (4th Cir. 1980); Beall v. Abbott
Laboratories, 130 F.3d 614, 620 (4th Cir.1997) (“Incidents outside of the statutory
window are time-barred unless they can be related to a timely incident as a ‘series of

separate but related acts’ amounting to a continuing violation.” Jenkins v. Home Ins. Co.,



635 F.2d 310, 312 (4th Cir.1980).); Evans v. Techs. Applications & Serv. Co., 80 F.3d 954,
962 (4th Cir. 1996) (Under the continuing violation theory, “[i]f one act in a continuous
history of discriminatory conduct falls within the charge filing period, then acts that are
plausibly or sufficiently related to that act, which fall outside the filing period, may be

considered for purposes of liability.”)

Plaintiffs collectively established “actual knowledge” and “deliberate indifference”.

In 2009, Ms. Roberts complained directly to Superintendent Hite about Principal
Thomas's harassment (“actual knowledge”). Superintendent Hite did not investigate

Ms. Roberts’s complaint or take corrective action (“deliberate indifference”).

Under Title VI, actual knowledge and deliberate indifference are essential to establishing
liability against the Board of Education of Prince George’s County. Unlike Title VII, under
Title VI discriminatory and retaliatory behavior by Principal Angelique Simpson Marcus
and Principal Charles Thomas, in the absence of “actual knowledge” and “deliberate
indifference” by Superintendent Hite, would not be enough to impose liability on the

Board.

In this case, Plaintiffs would have to establish that Superintendent Hite had “actual
knowledge” of discriminatory behavior by his principals and failed to take corrective

action (“deliberate indifference”). Davis ex. Rel. LaShonda D. v. Monroe Cnty. Bd. bf



Educ., 526 U.S. 629, 642-643 (1999) (liability may be imputed to an educational entity
premised on the actual knowledge of a school official who has authority to address the
alleged discrimination and to institute corrective measures). Gebser v. Lago Vista
Independent School District, 524 U.S. 274, 277 (1998) (“We conclude that damages may
not be recovered in those circumstances unless an official of the school district who at a
minimum has authority to institute corrective measures on the district's behalf has

actual notice of, and is deliberately indifferent to, the teacher's misconduct.”)

Ms. Roberts complained to Superintendent Hite about Principal Thomas’ s harassment
in 2009. Superintendent Hite did not investigate Ms. Roberts’s complaint or take
corrective action. Similarly, in 2008 and 2009, the Plaintiffs from Largo High School
complained to Superintendent Hite both verbally and in writing about Principal Simpson
Marcus’ discriminatory and retaliatory behavior. Superintendent Hite did not
investigate the complaints or take corrective action. Therefore, the complaints to
Superintendent Hite from Ms. Roberts and the Largo High School Plaintiffs complement
each other and establish a pattern of “actual knowledge” and “deliberate indifference”

by Superintendent Hite from 2008 and beyond.

Ms. Roberts complaint to Superintendent Hite and his failure to respond occurred in
2009, well within Title VI ‘s three (3) year statute of limitations. Complaints from the
Largo High School Plaintiffs occurred in 2008 and 2009, also within Title VI ‘s three year

statute of limitations:



In September 2008, Mr. Everhart began to complain to his union and other Largo
High School teachers that Principal Simpson-Marcus was calling him racist
names. One day, Principal Simpson-Marcus came to Mr. Everhart’s classroom
and called him into the hallway. She said to Mr. Everhart, “I don't like the idea

that you’re saying I’'m making racist comments.”

Around October 2008, on Mr. Everhart’s behalf, a group of Largo High School
employees complained to school board officials, including Interim
Superintendent William Hite, that Principal Simpson-Marcus was harassing Mr.
Everhart and other white teachers. Interim Superintendent Hite met with the
group once but never had contacted with them again. Later, the group
complained to officials at the Maryland State Department of Education (MSDE)
that Principal Simpson-Marcus was racially harassing Mr. Everhart and other

white teachers.

On October 22, 2008, a Largo High School guidance counselor named Ruth
Johnson filed a 4170 “Discrimination or Harassment Incident Report” against
Principal Simpson-Marcus with the PGCPS Equity Assurance office. Dr. Johnson
complained that immediately after meeting with Interim Superintendent Hite,

Principal Simpson Marcus began to retaliate against her.

10



Mr. Everhart prepared a Rebuttal of Interim Evaluation dated November 13,
2008. In his rebuttal, Mr. Everhart wrote, “She [Principal Simpson Marcus] is

going after all the white male teachers...”

Mr. Everhart sent a letter to Superintendent Hite dated April 27, 2009. The
letter stated, “I feel discriminated against being the only white teacher in the
English Department. | am singled out for reasons | don’t know. | am considering

filing charges of discrimination and harassment against the principal.”

In 2009, John Finch, a lawyer retained by Jon Everhart and several other Largo
High School staff members, complained to Superintendent Hite and other Board
officials that Principal Angelique Simpson Marcus was harassing white teachers

and several black staff members who supported Mr. Everhart.

The PGCPS Equity Assurance office handles complaints of harassment and
discrimination. In the spring of 2009, Mr. Everhart complained to Pamela Harris,
director of the PGCPS Equity Assurance office, about Principal Simpson-Marcus’

racial harassment.

On May 20, 2009, Mr. Everhart filed a 4170 “Discrimination or Harassment
Incident Report” against Principal Simpson-Marcus with the PGCPS Equity

Assurance office. Mr. Everhart’s 4170 complaint states, “Principal Simpson-
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Marcus also called me racist names to my face and to other students and
parents. ..No teacher can be effective when the principal makes racial

comments and epithets at a teacher.”

e On June 9, 2009, Mr. Everhart sent a memorandum to Superintendent Hite, the
Board of Education of Prince George’s County and the PGCPS Human Resources
department in which he says, “...Principal Simpson Marcus has expressed racial

prejudice and personal bias against me.”

e Jima Thomas-Gilbert, PGCEA UniServ Director, sent a letter, dated June 19,
2009, to Superintendent Hite in which she states, “Mr. Everhart has proof that
he, along with other colleagues, are being targeted and discriminated against

because of his [their] race and age.”

4. On October 28, 2010, Ms. Roberts retained Respondent to represent her with respect to her
claims against the Board of Education of Prince George’s County (Board of Education) and the
Union. Respondent agreed to represent Ms. Roberts for $300 per hour, and requested she pay

an initial retainer of $3,000.

Respondent Agrees

Local Rules: United States District Court for the District of Maryland

According to Appendix B, Guidelines Regarding Hourly Rates: “Lawyers admitted to the bar for
twenty (20) years or more: $300-475.”
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Over the course of a year, Ms. Roberts paid Respondent’s $3000 retainer in 3-4 installments at

her convenience.

Respondent represented Ms. Roberts from October 2010 until December 2011 and spent 149

hours working directly on her case.

5. Ms. Roberts paid the Respondent the initial retainer of $3,000 in installment payments with

the last $500 payment made in August 2011.

Respondent Agrees

6. Respondent was aware that in order to pursue claims for race or national origin
discrimination or retaliation under Title VII of the Civil Rights Act, Ms. Robert had to file a
charge of discrimination or retaliation with the U.S. Equal Employment Opportunity

Commission (EEOC) within 300 days of the last discriminatory or retaliatory act.

Respondent Agrees

If one wishes to file a workplace discrimination claim in federal court under Title VI, one must
first file a discrimination claim with the Equal Employment Opportunity Commission (EEOC)

within 300 days of the last discriminatory or retaliatory act.

However, the Roberts’s Complaint was filed under Title VI, which allows one to file a workplace
discrimination claim in federal court without having filed a discrimination claim with the EEOC

as a prerequisite.
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Respondent asked Ms. Roberts whether she had filed a claim with EEOC during our first
meeting. Ms. Roberts responded that she had not filed a claim with EEOC. Respondent
informed Ms. Roberts that filing a claim with EEOC within 300 days of the last incident of
discrimination is a prerequisite under Title VIl to filing a workplace discrimination claimin
federal court. However, there are other ways of gaining access to a federal court besides Title

VI, Respondent specifically mentioned 42 U.S.C. § 1981 as an example.

8. When Ms. Roberts hired Respondent in October 2010, Respondent knew that Ms. Roberts

had not filed a discrimination complaint with EEOC.

Respondent Agrees

Ms. Roberts told Respondent that she had not filed a discrimination complaint with EEOC.

9. Respondent did not communicate to Ms. Roberts that her claims might be time-barred or

dismissed for failure to exhaust administrative remedies.

Respondent Disagrees

The first meeting between Respondent and Ms. Roberts occurred on October 9, 2010 and
lasted for almost four hours. Respondent asked Ms. Roberts whether she had filed an EEOC
complaint and she responded “no”. Respondent told Ms. Roberts that filing an EEOC complaint
is generally a prerequisite to filing a workplace discrimination lawsuit in federal court.
However, there are statutes that would allow her to file a discrimination claim in federal court

without filing a complaint with EEOC.
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10. At the time that Respondent took the $3,000 initial retainer fee from Ms. Roberts, although
he knew that she had not filed a complaint with the EEOC and that her claims might be time-
barred, he did not communicate to her that there was little to no chance that her claims would

be successful.

Respondent Disagrees

Larson's Employment Discrimination by Lex K. Larson is a highly respected series on
employment discrimination law. Larson’s has sections on all of the federal statutes one can use
to file a workplace discrimination claim in federal court. Title VIl is the most commonly used

statute and it requires filing a discrimination claim with EEOC as a prerequisite.

However, there are at least half a dozen other federal statutes that allow one to file a
workplace discrimination claim in federal court without filing a discrimination claim with EEOC
as a prerequisite, such as, Title VI, Title IX, 42 U.S.C. § 1981, 42 U.S.C. § 1983, 42 U.S.C. § 1985,

and 42 U.S.C. § 1986.

Respondent practices employment discrimination law and has been aware of these statutes for
many years. These statutes offer advantages over Title VIl because there is generally no cap on
damages and the statutes of limitation are longer. Forinstance, the statute of limitation for 42

U.S.C. § 1981 is four years and, in 2010, the statute of limitations for Title VI was three years.

A state’s sovereign immunity bars 42 U.S.C. § 1981 claims, but Title VI and Title IX claims are not
barred by sovereign immunity since a state agrees to waive its sovereign immunity when it

accepts federal funds. Prince George’s County Public School System is an arm of the State of
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Maryland and enjoys sovereign immunity. However, PGCPSS does not have sovereign
immunity against Title VI claims because it accepted federal funds (“Stimulus”) for the primary
purpose of maintaining or creating jobs. Therefore, Title VI was the ideal statute to use in Ms.

Roberts’ s case.

Ms. Roberts’s claims were time-barred under Title VII, which requires that one file a
discrimination complaint with EEOC within 300 days of the last discriminatory or retaliatory
incident. However, Title VI prohibits discrimination based on race and national origin and does
not require filing a discrimination claim with EEOC as a prerequisite to filing a workplace

discrimination claim in federal court.

Due to the Great Recession of 2008, teachers were being laid off across the country. The
American Recovery and Reinvestment Act of 2009 (“Stimulus”) provided federal funds to school
systems for the purpose of maintaining and creating jobs. In 2009, the Board publicized that it
had received Stimulus funds and used the money to save and create jobs. Therefore,
Respondent knew that Ms. Roberts and the Largo High School Plaintiffs could file a workplace
discrimination claim in federal court against the Board under Title VI. Nonetheless, it would

take time to demonstrate exactly how PGCPSS received its Stimulus funds.

To establish liability under Title VI, one must establish that a high level official was put on notice
about discrimination (“actual knowledge”) and deliberately failed to take corrective action
(“deliberate indifference”). In 2009, similar to the Largo High School plaintiffs, Ms. Roberts
complained directly to Superintendent William Hite who took no corrective action. Ms.

Roberts’s complaint to Superintendent Hite fell well within the three year statute of limitations
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under Title VI. Ms. Roberts could establish “actual knowledge” and “deliberate indifference”
which are prerequisites to establishing liability under Title VI. Davis ex. Rel. LaShonda D. v.
Monroe Cnty. Bd. of Educ., 526 U.S. 629, 642-643 (1999) (liability may be imputed to an
educational entity premised on the actual knowledge of a school official who has authority to

address the alleged discrimination and to institute corrective measures).

Furthermore, under the continuing violations doctrine, incidents, such as, being removed from
her classroom and students and having nothing to do during the 2006-2007 and part of the
2007-2008 school years can be included even if they fall outside of Title VI ‘s three (3) year
statute of limitations. Etefia v. East Baltimore Community Corp., 2 F. Supp. 2d 751, 757 (1998)
(“The Fourth Circuit has long recognized that incidents outside of the statutory window are not
time-barred if they relate to a ‘timely incident as a ‘series of separate but related acts’
amounting to a continuing violation.’” Beall v. Abbott Laboratories, 130 F.3d 614, 620 (4th
Cir.1997) citing Jenkins v. Home Ins. Co., 635 F.2d 310, 312 (4th Cir. 1980); Beall v. Abbott
Laboratories, 130 F.3d 614, 620 (4th Cir.1997) (“Incidents outside of the statutory window are
time-barred unless they can be related to a timely incident as a ‘series of separate but related
acts’ amounting to a continuing violation.” Jenkins v. Home Ins. Co., 635 F.2d 310, 312 (4th
Cir.1980).); Evans v. Techs. Applications & Serv. Co., 80 F.3d 954, 962 (4th Cir. 1996) (Under the
continuing violation theory, “[i]f one act in a continuous history of discriminatory conduct falls
within the charge filing period, then acts that are plausibly or sufficiently related to that act,

which fall outside the filing period, may be considered for purposes of liability.”)
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11. Respondent initially determined that the solution for Ms. Roberts’s failure to exhaust
administrative remedies and file a timely charge of discrimination with the EEOC was to employ
the “single filing” or “piggybacking” rule which allows plaintiff who did not file charges of
discrimination with EEOC to “piggyback” onto the charge of a named plaintiff. Respondent
decided to join Ms. Roberts’s discrimination claim in a lawsuit with a group of eleven current
and former teachers from Largo High School whom he also represented, including one teacher

who had filed a timely EEOC charge of discrimination.

Respondent Disagrees

Respondent never considered “piggybacking” a permanent solution for Ms. Roberts or any of
the Plaintiffs who failed to file timely EEOC complaints. Jon Everhart, a Largo High School
Plaintiff, had filed a timely EEOC complaint and had received a 90-day Notice of Right to Sue
letter from the EEOC. Mr. Everhart’s deadline to file a discrimination lawsuit in federal court

was November 2010.

A combined complaint, identified as the Johnson Complaint, was compelling because the
Plaintiffs collectively demonstrated that Superintendent Hite had “actual knowledge” of the
discriminatory and retaliatory behavior of his principals and displayed “deliberate indifference”
by failing to investigate complaints or take corrective action. “Actual knowledge” and
“deliberate indifference” are essential in proving that the Board was liable under Title VI.
Piggybacking could provide temporary justification for filling a combined complaint, the

Johnson Complaint, in November 2010 until the combined complaint could be amended to

include a Title VI claim at a later date.
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12. Respondent did not discuss his legal strategy with Ms. Roberts, nor did he provide her
sufficient information about his strategy for her to make an informed decision about the course

of the representation.
Respondent Disagrees

In September 2010, Respondent agreed to bring a discrimination lawsuit in federal court on
behalf of an initial group of approximately half a dozen former Largo High School employees.
Within a week, Respondent began to email drafts of the pending lawsuit to the Plaintiffs for
their review and comments. Respondent would later learn that these drafts were being

circulated across the school district.

In October 2010, Ms. Roberts contacted Respondent. She left a voice mail message stating that
she wanted to bring a class action lawsuit against the Board. Respondent met with Ms. Roberts
who knew about the pending lawsuit, identified as the Johnson Complaint. Ms. Roberts was a
long-time friend of one of the Largo High School Plaintiffs, she discussed the pending the
lawsuit with a Largo High School Plaintiff who was also a union representative, and Ms. Roberts

was mutually acquainted with several other Largo High School Plaintiffs.

During our initial meeting, Respondent and Ms. Roberts spoke for almost four (4) hours.
Respondent listened to Ms. Roberts’s complaint about Principal Charles Thomas’s harassment,
which began in 2005. Ms. Roberts described how she complained to but got no assistance from

former Superintendent Deasy, current Superintendent Hite, or her own union (PGCEA).
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Ms. Roberts, a veteran union representative, spoke about the role the union played in
thwarting attempts by its members to file discrimination complaints, both internally and
externally, against the Board. Based on information that Ms. Roberts provided, several Largo
High School Plaintiffs insisted that the union (PGCEA) be added to the Johnson Complaint as a

defendant.

Ms. Roberts repeatedly complained that being denied her own classroom and students was
costing her opportunities for career advancement. Ms. Roberts explained that teachers are
evaluated by the performance of their students. And, not having her own students prevented

her from meeting the criteria of specific programs she wished to pursue.

Respondent documented the stories of discrimination and retaliation as told by Ms. Roberts
and each Plaintiff in the pending lawsuit, identified as the Johnson Complaint. Respondent
submitted multiple drafts of the pending lawsuit to Ms. Roberts and each Plaintiff for review

and comments.

Respondent’s expressed goal was to file the Johnson Complaint in federal court by November
2010, Mr. Everhart'’s filing deadline, and then to amend the Johnson Complaint at a later date to
include a new claim, such as a Title VI claim, which did not require filing an EEOC complaint as a

prerequisite.

All of the Plaintiffs, including Ms. Roberts, seemed satisfied with the pending Johnson
Complaint and each Plaintiff was provided the opportunity to ask questions and make

comments at any time. From the day the Johnson Complaint was filed in federal court, court
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documents and other related documents were routinely posted on Respondent’s website and

circulated on Twitter so that all of the Plaintiffs had easy access to them.

The day after the lawsuit was filed in federal court, the Washington Post ran the first of half a
dozen stories concerning the Johnson Complaint. That day, Ms. Roberts and several other
Plaintiffs were interviewed about the Johnson Complaint at the local television station Fox 5.
Weekly newspapers interviewed some of the Plaintiffs and ran regular stories about the
progress of the Johnson Complaint. CTV, a public access television station, covered the Johnson
Complaint and interviewed the Plaintiffs on camera in front of the Greenbelt Federal
Courthouse. Ms. Roberts and all of the Plaintiffs seemed delighted. And, Ms. Roberts would

later express gratitude for what Respondent was doing for the group in a personal note.

Respondent and Ms. Roberts discussed a discrimination case called Fred Crouch v. Prince
George’s County Public School System. In 2007, the Board settled a &iscrimination complaint,
Fred Crouch v. Prince George’s County Public School System, through the Maryland Commission
on Human Relations (MCHR). In its annual report, the Maryland Commission on Human

Relations (MCHR) stated:

Fred Crouch v. Prince George’s County Public School System

Prince George’s County Public School System (PGCPSS), which is the second
largest school system in Maryland, transferred one of its teachers to another
school in retaliation against him for filing a racial discrimination complaint.
PGCPSS reached an agreement with the MCHR on the unlawful race
discrimination case.
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The most significant part of the agreement was that PGCPSS consented to
reestablish and maintain with adequate staffing levels, it's Equity Assurance
Office. The Equity Assurance Office is charged with investigating school system
employee complaints of unlawful discrimination and harassment. In addition,
PGCPSS will require its principals, administrators and other supervisory
personnel to undergo sensitivity training surrounding anti-discrimination, anti-

harassment and cultural competence.

Maryland Commission on Human Relations (MCHR)

2007 Annual Report, page 10

Fred Crouch v. Prince George’s County Public School System convinced Respondent that the
Board had a history of condoning discriminatory and retaliatory behavior by supervisory

personnel against subordinates.

13. Respondent began collectively representing the group of eleven current and former
teachers from Largo High School in September 2010 through May 2011 in an employment
discrimination lawsuit against the Board of Education and the Union for alleged retaliatory
actions taken against them by the principal at Largo High School, Ms. Angelique Simpson-

Marcus, based on race.

Respondent Disagrees

The Johnson Complaint focused on how Superintendent William Hite and the teacher’s union

(PGCEA) thwarted discrimination complaints by teachers and other staff members against
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principals, such as, Angelique Simpson Marcus and Charles Thomas. By thwarting
discrimination complaints, Superintendent Hite and PGCEA fostered a work environment where
principals and other supervisors could discriminate and retaliate against their subordinates at

will.

14. On November 22, 2010, Respondent filed a lawsuit on behalf of the group and Ms. Roberts
in the United States District Court for the District of Maryland styled Johnson, et al v. Prince
George’s County School Board, et. al, Civil Action No. 10_CV-3291-PJM. The Johnson Complaint
demanded $50 million collectively, for the twelve plaintiffs, for lost pay and benefits,
compensatory and punitive damages, attorneys’ fees and costs. Respondent later amended the
complaint on January 19, 2011, to include a Title VI of the Civil Rights Act of 1964 claim against

the Defendants.

Respondent Agrees

15. In the Johnson Complaint Respondent recounted that Ms. Roberts was then a 61-year old
black woman, born in the Virgin Islands, who spoke with a “distinct accent,” and worked as a

mathematics teacher at Crossland High School in Temple Hills Maryland for eleven years.

Respondent Agrees

16. The Johnson Complaint identified Ms. Roberts’ age, race, and national origin, but failed to
include facts asserting that Ms. Roberts’ age, race, or national origin were a factor or in any way

motivated the decisions made about her employment, or the alleged retaliation against her.

Respondent Disagrees
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Employment discrimination complaints “must contain only a short and plain statement of the

case showing that the pleader is entitled to relief.”

In general, “[t]o survive a motion to dismiss, a complaint must contain sufficient factual matter,
accepted as true, to state a claim to relief that is plausible on its face.” Ashcroft v. Iqgbal, 556
U.S. 662, 678 (2009) (citing Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007)). However, an
employment discrimination complaint “must contain only a short and plain statement of the
claim showing that the pleader is entitled to relief.” Swierkiewicz v. Sorema N. A., 534 U.S. 506,
508 (2002). The Supreme Court has declined to revisit Swierkiewicz and has applied its standard
as good law after Twombly and Igbal. Johnson v. City of Shelby, Miss., 135 S.Ct. 346, 347 (2014)
(citing Swierkeiwicz for the assertion that “imposing a ‘heightened pleading standard in

employment discrimination cases conflicts with Federal Rule of Civil Procedure 8(a)(2)’”)

Federal Rules of Civil Procedure

Rule 8. General Rules of Pleading

(a) Claims for Relief.

A pleading which sets forth a claim for relief, whether an original claim,
counterclaim, cross-claim, or third-party claim, shall contain (1) a short and plain
statement of the grounds upon which the court's jurisdiction depends, unless
the court already has jurisdiction and the claim needs no new grounds of
jurisdiction to support it, (2) a short and plain statement of the claim showing

that the pleader is entitled to relief, and (3) a demand for judgment for the relief
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the pleader seeks. Relief in the alternative or of several different types may be

demanded.

National Origin Discrimination

Ms. Roberts’s portion of the Johnson Complaint established a prima facie claim of national
origin discrimination under the McDonnell Douglas test which relies on circumstantial evidence,
instead of direct evidence. The elements of a prima facie national origin discrimination case

are:

i. The employee is in a protected class (Ms. Roberts was born in the Virgin Islands).

ii.. The employee was qualified for the position (Ms. Roberts is a certified high school

mathematics teacher who had consistently received satisfactory job performance evaluations).

iii. The employee was removed from her position (Ms. Roberts has been removed from her

classroom and students beginning in 2005 and continuing to present).

iv. An employee outside of the protected class was selected for the position (Ms. Roberts,

who was born in the Virgin Islands, was replaced by an American born teacher).

McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973)

17. Ms. Roberts’s claims in the Johnson Complaint did not have any connection to the facts
asserted on behalf of the other plaintiffs as she did not work at the same school as the other

plaintiffs and her dispute involved a different principal. Additionally, Ms. Roberts’s claim
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focused on national origin discrimination and not age or race discrimination as the other

plaintiffs.

Respondent Disagrees

The Johnson Complaint was filed on November 22, 2010 in order to meet the deadline on Jon
Everhart’s EEOC Right to Sue letter. However, Respondent anticipated a later amendment that

would include a Title VI claim.

Under Title VI, the Board cannot be held liable for the misconduct of its principals. The Board

can only be held liable for damages only where Superintendent William Hite intentionally acted
in clear violation of Title VI by remaining deliberately indifferent to acts of principal-teacher

harassment of which he had actual knowledge.

Ms. Roberts and the Largo High School Plaintiffs separately complained directly to
Superintendent William Hite that their principals were harassing them. Nonetheless, in neither
case did Superintendent Hite conduct and investigation or take corrective action. In both cases,
Superintendent Hite had “actual knowledge” of principal-teacher harassment and displayed
“deliberate indifference” which laid the groundwork for the Board'’s liability under Title VI.
Davis ex. Rel. LaShonda D. v. Monroe Cnty. Bd. of Educ., 526 U.S. 629, 642-643 (1999) (liability
may be imputed to an educational entity premised on the actual knowledge of a school official

who has authority to address the alleged discrimination and to institute corrective measures).

Rather, we concluded that the district could be liable for damages only where

the district itself intentionally acted in clear violation of Title IX by remaining

26



deliberately indifferent to acts of teacher-student harassment of which it had
actual knowledge. /d., at 290. Contrary to the dissent's suggestion, the
misconduct of the teacher in Gebser was not "treated as the grant recipient's
actions.” Post, at 661 (opinion of Kennedy, J.). Liability arose, rather, from "an
official decision by the recipient not to remedy the violation." Gebser v. Lago

Vista Independent School Dist., supra, at 290.

The requirements for establishing a school board'’s liability are different under Title VI (including
Title IX) and Title VII. Under Title VI and Title IX, in exchange for providing a public or private
entity with federal funds, the federal government demands that these entities waive Sovereign
Immunity (if applicable) and accept the government’s definition of how and when liability is

establish due to discrimination.

For instance, the contractual agreement between a school board and the U.S. Department of

Education states that a school board cannot be held liable for the discriminatory behavior of its
principals. To establish liability against a school board, it must be demonstrated that a high
leveled board official, such as, a superintendent, had “actual knowledge” of the discriminatory
behavior and displayed “deliberate indifference”. The purpose of this contractual agreement is
to prevent federal funds from being squandered due to the everyday misconduct of principals
and teachers.

18. On January 10, 2011, the Board of Education filed a motion to dismiss the complaint
contending, inter alia, that Ms. Roberts failed to: 1) adequately state a claim under federal law;

2) exhausted her administrative remedies before asserting her claim under Title VIl of the Civil
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Rights Act of 1964; 3) make a prima facie case of retaliation as no adverse employment action
had been taken against her since she did not experience a decrease in compensation or a loss
of a tangible employment benefit and received satisfactory job evaluations, and 4) properly

plead a hostile work environment claim.

Respondent Agrees

19. On January 12, 2011, the Union filed a motion to dismiss Ms. Roberts’s complaint on
grounds, inter alia, that Ms. Roberts: 1) failed to set forth facts sufficient to establish any
actionable claims; 2) failed to allege a claim of discrimination against the Union under federal
law; 3) failed to exhaust her administrative remedies before asserting her claim under Title VII;
4) failed to allege a claim of harassment or retaliation by the Union; and 5) improperly made a
claim for breach of duty of fair representation for state employees when the law protects only

private sector employees.

Respondent Agrees

20. On January 25, 2011, Respondent filed an Opposition to Defendant Union’s Motion to
Dismiss. On February 19, 2011, Respondent filed an Opposition to Defendant Board of
Education’s Motion to Dismiss. In his opposition, Respondent conceded several of the
Defendant’s arguments and abandoned the 42 U.S.C. §§§ 1981, 1983, and 1985 claims, leaving
only the Title VI claim (national origin disparate treatment) and Title VIl claim (national origin

disparate treatment).

Respondent Agrees
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21. On April 28, 2011, the court heard oral arguments on the Defendants’ motion to dismiss.
That same day, the Court issued an Order dismissing the entire action without prejudice,

instructing the Plaintiffs to refile individual complaints within 30 days.

Respondent Agrees in part and Disagrees in part

The April 28, 2011 hearing was attended by the local media and hundreds of predominately
black citizens. They sat on the Plaintiffs’ side of the courtroom with almost no one sitting on

the Board’s side of the courtroom.

Upon entering the courtroom, Judge Messitte briefly listened to comments by attorneys on
both sides, and then ordered the attorneys into his chambers. Counsel for the Board, Abby
Hairston, who seemed to be very familiar with Judge Messitte, asked the judge to dismiss the
Johnson Complaint because it could be very costly to the school system. Judge Messitte was
sympathetic to Ms. Hairton’s request and offered to break the Johnson Complaint into

individual complaints.

Judge Messitte then returned to the bench and ordered the Plaintiffs to do the following: 1) to
refile their complaints individually within 30 days, 2) to pay a separate $400 filing fee at the

time they refiled their complaints, and 3) to file an EEOC complaint.

Judge Messitte sternly warned the Plaintiffs that the only way they could precede in his court
was by way of filing a complaint with EEOC. Judge Messitte said nothing about the Title VI

claim that had been filed in January 2011. Title VI allows a plaintiff to file a workplace
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discrimination claim in federal court without filing a discrimination complaint with EEOC as a

prerequisite.

22. During the Johnson Complaint litigation, on January 11, 2011, Respondent requested that
Ms. Roberts file a complaint with EEOC. Ms. Roberts filed a complaint with the EEOC on March

16, 2011. The facts Ms. Roberts provided in the complaint dated back to 2005 and 2008.

Respondent Disagrees

Respondent instructed Ms. Roberts to file a discrimination complaint with EEOC during his first
meeting with her in October 2010. Respondent told Ms. Roberts that one is required to file an
EEOC complaint within 300 days of becoming aware of an incident of discrimination in the state
of Maryland. Ms. Roberts was well outside of the 300 day statute of limitations, but having at
least filed an EEOC complaint would be a gesture to the court. The goal was to use Jon
Everhart’s timely EEOC complaint to cover all of the Plaintiffs in a process called “piggybacking”
until the Johnson Complaint could be amended with the addition of a Title VI claim. Ms.

Roberts never confirmed that she followed Respondent’s instructions.

Respondent did not request that Ms. Roberts file a complaint with EEOC on January 11, 2011.
Respondent was preparing to amend the Johnson Complaint to include a Title VI claim that
made a Title VII claim moot. And, Respondent, did in fact, formally amended the Johnson
Complaint to include a Title VI claim a week later. If Ms. Roberts filed an EEOC complaint on

March 16, 2011, she did so without informing Respondent.
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23. Respondent did not assist or provide Ms. Roberts guidance on filing her complaint with the

EEOC.

Respondent Disagrees

Respondent instructed Ms. Roberts to file a complaint with EEOC during our first meeting in
October 2010. Respondent told Ms. Roberts that she would have to visit the Baltimore Field
Office of EEOC in Baltimore, MD. Respondent told Ms. Roberts that she would fill out a simple
form and check the boxes corresponding to national origin discrimination and retaliation to
initiate the EEOC complaint process. However, since a lawsuit was pending, as soon as possible,
Ms. Roberts should request a Notice of Right to Sue letter which would allow her to file a
workplace discrimination claim in federal court within 90-days. Ms. Roberts’ EEOC complaint
would be untimely, but having received a Notice of Right to Sue letter from EEOC would be a
gesture to the court. The goal was to use Jon Everhart’s timely EEOC complaint to cover all of

the Plaintiffs in a process called “piggybacking”.

Ms. Roberts never confirmed that she followed Respondent’s instructions from October 2010.
If Ms. Roberts filed an EEOC complaint on March 16, 2011, she did so without informing the

Respondent.

24. Respondent did not explain to Ms. Roberts that to state a timely claim to the EEOC the
alleged acts of discrimination or retaliation had to occur within 300 days of her complaint or by

no later than May 14, 2010.

Respondent Disagrees
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Respondent asked Ms. Roberts whether she had file a complaint with EEOC during the first
meeting with her in October 2010. Ms. Roberts answer no. She had never filed an EEOC
complaint. Respondent immediately explained to Ms. Roberts that filing an EEOC complaint
within 300 days of alleged act of discrimination was a prerequisite to filing a workplace
discrimination claim in federal court under Title VIl. However, there are ways to file a
workplace discrimination claim in federal court without filing an EEOC complaint, for instance,
42 U.S.C. § 1981 allows one to file a workplace discrimination complaint in federal court
without filing a discrimination complaint with EEOC as prerequisite. Unlike Title VII, 42 U.S.C. §

1981 has a statute of limitation of four years and no cap on damages.
25. On March 17, 2011, the EEOC issued a Notice of Right to Sue to Ms. Roberts.
Respondent neither Agrees nor Disagrees

Ms. Roberts did not inform Respondent that she had filed a complaint with EEOC on March 16,

2011 nor did she inform Respondent that she had received a Notice of Right to Sue on March

17, 2011.

Ms. Roberts informed Respondent that she had fiied a complaint with EEOC after Judge
Messitte ordered the Plaintiffs to do so in May 2011. Sometime in May 2011, Ms. Roberts
informed Respondent that she filed an EEOC complaint at the EEOC Baltimore Field Office and
was issue a Notice of Right to Sue letter on the same day. Respondent congratulated Ms.
Roberts because it seemed remarkable that she could file an EEOC complaint and received a
Notice of Right to Sue letter on the same day. Respondent assumed that Ms. Roberts had
recently filed her discrimination complaint with the EEOC.
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26. On May 23, 2011, based on the court’s directive in the Johnson Complaint litigation,
Respondent filed a separate individual complaint on behalf of Ms. Roberts in the United States
District Court for the District of Maryland styled Roberts v. Prince George’s County School
Board, et. al. Civil Action No. 11-CV-1397-PJM. The facts assert in Ms. Roberts’s individual
complaint were virtually identical to those asserted in the Johnson complaint. The Roberts
complaint alleged a Title VI claim and a Title VIl claim against the Board of Education, and a

Section 1981 claim against the Union.

Respondent Agrees

The Johnson Complaint was drafted with the intention of eventually adding a Title VI claim to
each Plaintiff’s complaint. Therefore, the Roberts Complaint was similar to the Roberts’s

portion of the Johnson Complaint.

27. 0n June 24, 2011, the Union filed a motion to dismiss Ms. Roberts’ complaint for failure to
state a claim. On June 30, 2011, the Board of Education also filed a motion to dismiss Ms.

Roberts’ complaint for failure to state a claim.

Respondent Agrees

28. In July 2011, the parties filed several motions. On December 7, 2011, the Court heard oral

argument on the Defendants’ motion to dismiss.

Respondent Agrees

However, prior to hearing oral argument on the Defendant’s motion to dismiss. Judge Messitte
stated that the availability of Title VI would be determined at a separate hearing. The Title VI
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hearing occurred in February 2012 and Judge Messitte issued his decision on April 9, 2012,

approximately four months after he dismissed Ms. Roberts's Title VI claim.

Ms. Roberts brought her national origin discrimination claim under Title VI, which provided a
three (3) year statute of limitations. In Rogers v. Board of Educ. Of Prince George’s County, 859
F. Supp. 2d 742, 744, 752 (2012), Judge Peter Messitte ruled that “the Court FINDS that
Plaintiffs’ are entitled to assert claims pursuant to Title VI and the Board is not entitled to

summary judgment at this juncture.”

“To survive a motion to dismiss pursuant to Fed. R. Civ. P. 12(b)(6). a complaint
need only contain sufficient well-pled facts to ‘state a claim to relief that is
plausible on its face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007).
Plaintiffs have done just that with respect to the ‘primary objective’ element.
Rather than merely rehash the statutory language, each Plaintiff alleges in his or
her Complaint that Maryland’s public school have secured more than $1 billion
in federal funding and that PGCPS has received this money ‘for the express

purpose of creating jobs and maintaining existing ones.””

29. During the motions hearing on December 7, 2011, the Court said to Respondent, “I think

4

you’ve really encouraged some of your clients to come forth with lawsuits that have no basis.
Respondent Agrees in part and Disagrees in part
Respondent agrees that Judge Messitte made the comment. However, Judge Messitte’s

comment was incorrect.
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Respondent does not know who Judge Messitte was talking about. However, if Judge Messitte

as talking about Ms. Roberts he was incorrect.

Ms. Roberts had a basis for her lawsuit. In 2005, Principal Charles Thomas removed her from
her classroom and students. During the 2006-2007 and part of the 2007-2008 school years, Ms.
Roberts reported to work each day, but was given nothing to do. In 2009, Ms. Roberts
complained to Superintendent Hite about not having her own classroom or students.

Superintendent Hite did not conduct an investigation or take corrective action.

A transfer that results in a radical change in one’s work can constitute an adverse action, even if
there is no loss in pay. Fordyce v. Prince George's County Maryland, 43 F. Supp. 3d 537, 548
(2014) (“courts have found that a new job assignment with reduced supervisory duties or
diminished responsibility can constitute an adverse employment action.”); Czekalski v. Peters,
475 F.3d 360, 364 (D.C.Cir.2007) (noting that a lateral transfer can constitute an adverse
employment action if it results in the withdrawal of an employee's “supervisory duties” or
“reassignment with significantly different responsibilities”); Kessler v. Westchester Cnty. Dep't
of Soc. Servs., 461 F.3d 199, 206-07 (2d Cir.2006) (stating that a transfer is an adverse

employment action if it causes a “radical change in nature of the [plaintiff's] work”)

National Origin Discrimination

At the time Judge Messitte dismissed her Title VI national origin discrimination claim, Ms.
Roberts’s complaint had established a prima facie claim of national origin discrimination under
the McDonnell Douglas test, which relies on circumstantial evidence as opposed to direct
evidence. The elements of a prima facie national origin discrimination case are:
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i. The employee is in a protected class (Ms. Roberts was born in the Virgin Islands).

ii. The employee was qualified for the position (Ms. Roberts is a certified high school

mathematics teacher who had consistently received satisfactory job performance evaluations).

iii. The employee was removed from her position (Ms. Roberts has been removed from her

classroom and students beginning in 2005 and continuing to present).

iv. An employee outside of the protected class was selected for the position (Ms. Roberts,

who was born in the Virgin Islands, was replaced by an American born teacher).

McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973):

“The complainant in a Title VIl trial must carry the initial burden under the
statute of establishing a prima facie case of racial discrimination. This may be
done by showing (i) that he belongs to a racial minority; (ii) that he applied and
was qualified for a job for which the employer was seeking applicants; (iii) that,
despite his qualifications, he was rejected; and (iv) that, after his rejection, the
position remained open and the employer continued to seek applicants from
persons of complainant's qualifications. In the instant case, we agree with the

Court of Appeals that respondent proved a prima facie case.”

In 2011, Title VI had a three (3) year statute of limitations in the State of Maryland.

In 2011, the statute of limitations for Title VI in Maryland was equivalent to Maryland’s
personal injury statute of limitations, which was three (3) years. In 2009, Ms. Roberts
complained directly to Superintendent Hite about Principal Thomas’s harassment. In 2009,

36



Principal Thomas was in his fourth year of depriving Ms. Roberts of her own classroom and
students. During the 2006-2007 and part of the 2007-2008 school years, Principal Thomas had
Ms. Roberts report to work each day but gave her absolutely nothing to do. Superintendent
Hite did not investigate Ms. Roberts’s complaint and did not take corrective action. These
events, involving Superintendent Hite, all occurred within the three (3) year statute of

limitations provided by Ms. Roberts’s Title VI claim.

Continuing Violations

Furthermore, Ms. Roberts should have been able to proceed with her Title VI claim,
which included Principal Thomas’ pattern of discriminatory behavior that began in 2005
and continued to the present, under the doctrine of Continuing Violations. Etefia v. East
Baitimore Community Corp., 2 F. Supp. 2d 751, 757 (1998) (“The Fourth Circuit has long
recognized that incidents outside of the statutory window are not time-barred if they
relate to a ‘timely incident as a 'series of separate but related acts' amounting to a
continuing violation.” Beall v. Abbott Laboratories 130 F.3d 614, 620 (4th Cir.1997)
citing Jenkins v. Home Ins. Co., 635 F.2d 310, 312 (4th Cir. 1980); Beall v. Abbott
Laboratories, 130 F.3d 614, 620 (4th Cir.1997) (“Incidents outside of the statutory
window are time-barred unless they can be related to a timely incident as a ‘series of
separate but related acts’ amounting to a continuing violation.” Jenkins v. Home Ins. Co.,
635 F.2d 310, 312 (4th Cir.1980).); Evans v. Techs. Applications & Serv. Co., 80 F.3d 954,
962 (4th Cir. 1996) (Under the continuing violation theory, “[i]f one act in a continuous

history of discriminatory conduct falls within the charge filing period, then acts that are
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plausibly or sufficiently related to that act, which fall outside the filing period, may be

considered for purposes of liability.”)

30. During the hearing, the Court informed the Respondent, inter alia, that Ms. Roberts’
complaint of national origin discrimination did not apply to Section 1981. The Court also noted
that Ms. Roberts’ complaint did not state a cause of action for national origin discrimination
and that her complaint was barred because the statute of limitations had run by the time Ms.

Roberts filed her EEOC complaint.

Respondent Agrees in part and Disagrees in part

Respondent agrees that Judge Messitte make the statements. However, each element of Judge

Messitte’s statement was incorrect.

First, Ms. Roberts’s national origin claim against the Board was brought under Title VI not
Section 1981. Title VI includes claims for race and national origin. Section 1981 includes claims
for race, ethnicity, and ancestry. Prior to the hearing, Judge Messitte informed the parties that
the applicability of Title VI would be determined at a separate hearing in 2012. Nonetheless, it
is obvious that Judge Messitte dismissed Ms. Roberts’s Title VI claim at the December 2011

hearing.

Second, Judge Messitte stated that Ms. Roberts did not state a cause of action for national
origin discrimination. Ms. Roberts’s complaint did not provide direct evidence of national origin
discrimination. However, few discrimination claims provide direct evidence of discrimination.

Most employers are not stupid enough to tell an employee that they are being discriminated
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against because of their national origin. When direct evidence of discrimination is not
available, which is generally the case, one can apply the McDonnell Douglas test, which allows
one to establish a prima facie case of discrimination without providing direct evidence of

discrimination. Ms. Roberts met the requirements of the McDonnell Douglas test:

i. The employee is in a protected class (Ms. Roberts was born in the Virgin Islands).

ii. The employee was qualified for the position (Ms. Roberts is a certified high school

mathematics teacher who had consistently received satisfactory job performance evaluations).

iii. The employee was removed from her position (Ms. Roberts has been removed from her

classroom and students beginning in 2005 and continuing to present).

iv. An employee outside of the protected class was selected for the position (Ms. Roberts,

who was born in the Virgin Islands, was replaced by an American born teacher).

McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973)

Third, Judge Messitte stated that Ms. Roberts’s complaint was barred because the statute of
limitations had run by the time Ms. Roberts filed her EEOC complaint. However, Ms. Roberts’s
Title VI claim did not require that Ms. Roberts file an EEOC complaint as a prerequisite to filing a
workplace discrimination claim in federal court. In addition, the statute of limitations on Ms.
Roberts Title VI claim was three (3) years which included incidents concerning Superintendent
Hite’s “actual knowledge” and “deliberate indifference”. Other incidents of harassment that
fell outside of Title VI ‘s three (3) year statute of limitations could be included for the purpose

of liability under the Continuing Violations doctrine.
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31. The next day, on December 8, 2011, the Court issued an Order granting the Defendants’

motions to dismiss and dismissed Ms. Roberts’s claims with prejudice.
Respondent Agrees

32. Under D.C. Rule of Professional Conduct 8.5(b)(2)(i) (Choice of Law), the Maryland
Attorney’s Rules of Professional Conduct apply. Respondent’s conduct set forth above violated

the following provisions of the Maryland Attorney’s Rules of Professional Conduct:

(a) Rule 19-301, in that he failed to provide competent representation with the legal
knowledge, skill, thoroughness, and preparation reasonably necessary for the

representation;

(b) Rule 19-301.2(a), in that he failed to consult with the client as to the means he would

employ in fulfilling the client’s objectives of the representation;

(c) Rule 19-301.4(b), in that he failed to explain a matter to the extent reasonably
necessary to permit the client to make an informed decision regarding the

representation; and

(d) Rule 19.303.1, in that Respondent filed an action when there was no basis in law or

fact for doing so.

Respondent disagrees with all charges
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Respectfully submitted,

B A

Bryan A. Chapman, Esquire

Respondent
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*745 ARRA cregted the State Fisca! Stablization Fund, administered by the DOE, and diracted the Dopartment's Secretary to make grants to oach 6ote from the Fund. /0. at 279. Over eighty percent
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Education of Prince Gearge’s County. Betwoeen the State Fiscal Stabiltzirtion Fund and the Education Jobs Fund, Board of Education of Prince Gearpo's County recsived over $100 mélion from 2009
0 2011,

Thoe Boand has fled motions to dismixs, or in the A otions for y hdgment in avery one of the capfiocnad casea, anuing thal Raintiffs cannat etate valld daims undes Tite V. In
wummmmmwmwammmmMuwwmumauommmmawwum
track funding pravidad to the schoal system and expend/ase of that money. Stanskl svers that *[a]il federal grants recoived by the achoal systam are for the primary purpose of bxoasing student
echisvement.” nduding ARRA fundod grands in 2009. With respect to tho Education Jobs Fund, Stanski states that PGCPS were nitially ewarded $31 milion, but tho Marytand State Department of
Education reduced the ane-time grant to $6 million. The schoal system used the mongy to extablish *70 new leaching paaiiaa® during the 2010-2011 school year. Howeve, bocausse PGCPS did not
receive any addftional funding, thase 70 pastions have boen eliminated.

In a spreadshest attached to his affidavit, Stanski indicstes that PGCPS seaured °746 Stato Fisca) Stablization Fund grants from July 1, 2009 to Seplermder 30, 2010 and from July 1, 2010 o
September 30, 2011, which he desotes as supparting “district-wida utlity coats, tuxthoaks, and other LEA instructional a18.° Tho egraxixhwet also ehows that PGCPS received Education Jobs
Fund munay from Augast 10, 2010 to Septemder 30, 2012. That assidtanws, he HbMES, supportod “sddiiony dasToom priiore in schoa and cppiicitie district-wide fringe benctits for schoak
based FSbuctionl personnel *

A

hmmambmmmncm’tz(bxe).mmmmmwhuasmwmmuahmmmmwommunm * Nomit Chavrotet Lid.
isumealia jth Ci7.2009 (mmmmm:mmmmmwmmuumdmwmm
mdwwmwummmmmmmmwm \5 pal 556 62 :

aanihbonnshm. mmmmwmmummmmmmdm lobad 120 S C2. 51 1950, °A clolm
has facial pinsibifly when the ptaintd pleads taxctml content that aows the court to dTw the rezxsmide dooncs that the defoddind is Lable for ho miscnduct alieged.® id. (ciing Tepmbi 550
US 21566127 SCt. 1965).

Punan to Fed. R.Civ.P. 56(a), T court shall gran: susTruny pdgimend if the movart shows that there I3 no govadno digaso a3 to any muterta tact and the movan is enttiod (o Jxigme d a3 8
mdh&'mmwvamwmﬁurmm mmmwum%umdmm xdl rather must "ot farth spodfic facts
ehawing that there is a gayedne tsse for bial.™ Soucha g s Footbad Ot 525 (4th Cig 2007 (afwattion in original) (quoting Fad R.CI.P. 56(0)). The court should
\mmWahhmmemMMNMHMMhMMMWNMWMNwm Dernidy,

o 3L Ing. 20 19 th Cir 2002 mmmmmomwnwmmdmmwmmmwmw
WMMNMWMQWMW)(@&M 1y, Prafl. O 4. 776-79 (4th Clr.1883), and citing Cokefox Corp v, Cadult 477
WWM&WMammbMaMMbmmmwbmmm

alciax Col : 18 G0 (1086). There must bo suffickrd evidence for a reasonatse jury
BEg wummdm-.wmmmmnmm

747 C.

Section 601 of Tilo V1 providex: “No parsan in tho Unided States shall, on the growd of raco, color, or nutiona ongin, be axAxiad from pasticipation in, bo donded tho benafs of, or be adjuctod to
dhazimination wndar any program or activity recatving Foderal financil assistnce.” 42 U.S.C. § 2000d. A ‘program or activity” is defined to include a “Yocal educational agancy,” which ks "a public

board of adur=ition or other public atharlly legally corststnd within a State for efther administyative condl or direction of, or (o perkssn a sarvice function for, putiic ok y schoals or secondary
schoals in a clty, county, townshp, schodl dixtrict, or othes paliicn) atxOivision of o State.....” 42 U.S.C. § 20003-4a{2)XBY) 20 U.S.C. § 7801(26)(A). Tio VI directs cach fedaral depstimurt and agency
that exterds foderal furnding (o anty program or activRy 10 cffurtto § 601's prohibiian on discrirnination. 42 U.S.C. § 20004-1. The statisto, h Emis o o ad in ono mpo
respect Seclion 604 statas:
Nommwmmmwewmumwwmmmmwwmymwmmmbawwmdw
wioyer, eploymerd agency, or labor arganizatian except where 8 primary objoctive of the Federal financial assiaance ts to provide employmert.

42VU.S.C. §MMWMMMW&M Sorvred Into an forp g ol employrmest disobmination daims. See Johnsg B ’ g 0
gl. 48 4 § 097) (mwwmummmmamwmmdﬂrummw)mmmuowm

mmmwmdmm Asians Is d ‘,‘,“*‘ 601 “pr "“on'y“ jondd disotmination,” includ: nhﬂtﬂm.MdmmeﬁhnM!ma

wuausmmmmlkwmmmsthommummmhmmwm Anmodtyoleowhmdmmdemmmumnsum requirement. See, 0.g.,
01 43 signd Uni iddfiatom B 881). That lgbel, mmnybo
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Guashold Gmation on a statute’s scope® is Artadirional, *courts shaukd treat the rastridion as rortafictirad in chaoactr @D Adauohy, Y & HCom, S46U.S, 500 51516 126 S.CL 1235 163
1 £d.2d 1097 2006} I the present case, § 604 does not speak in axpress tsdictiorad tarms. The statutory langudge does not deerly restict a federal cuar('s power to antartain a Tie VI action
mmw«m:mmdwmmwmmmwmmmmmamumammmmm
sua aponte, detarmine whather the ‘primary objective® requirement is satisfied for purposas of subject-matter jurtsdiction. CY. Padinaton v, Amedk 18 d g
{4th Cir.2006) (holding that provision of the Seasrites Act of 1833 requiring plalntiff fo show she Gualified as a *person puchasing® mmmmmw ) b Cong dadno‘ldeaﬂy

mmnummuuw).Mmy.mcmmmgmscumamuwmmbwamdmmﬂl

mwmamwwmwnMdssusm, perty understood as an ek ofa 749Wswdmmwm

mmme\nrsm sreraslly reqds 1 42USC. §Wb),mmdumﬁdammhwwmwﬂaMWMQWhMHG

(mmummgeummmmmwwmummmmmmummmmmbamqoqmdmmwmmMm umalmmw»mt
discimination complained of necessartly causes discimination agalnst the primary benefidaries of the federal aid). District courts in the Fourth Clrcuit have simdarly iewed the “primary objective®
raqurement as ono of the elements of a Title VI claim. th Aflgn v Coloae of Wiliam & Mary, for wio, the court dizmi! nbhﬂhTMonenmdmhrhdmwMadammmm
anmmwmmpammummmmmmmmwmwamm ;‘ yment pumsﬂ 5 ,wamd y

Sevaral cther courts have also treated § 604 as an element of a Title VI cavose of actian. in Royiids v, School Distric! No. 1, Dernver, Calorado, the Tenth Circuit found that becmsse plaintift faed to
MMWWMNMWMM&MMW&WEMWMWGWW she falod % canry “her burden of
proving her Tite VI claim.® 69 E3d 15 ; jih Ct 200 als fog R, B2 .8 2010) (dismissing plaintis Tide VI daim because she novar
alegedMmmymdmwmanhmw«MNMMdMMMthxOoov.wwulmo
Attorrgy Gen.. Cv. No. 09-00478 DAEBMG( 2010 WL 99365, at *5-8 (D.Haw. Jan. 12, MO)mmmmmwwmmmmmmmm
finandial assistancy the primary abjective of which was (0 provide emplaymard and that the @nds went to dbotvoukey programs or activitios): Jofinsp . oo 2
ESup0.2d 405. 457-58 (W.D Perin, 2008) (granting Y judgmant to det *‘mmmMMnMMhawmwmmmmvsom

Having determined thal § 604 does not impase a staonding requirament, constihdiy instaad an element ol a cause of action under Tide VI, the Cout ansidas what a plabitiff must show 10 satisly this
alement. Under Fourth Circuit precedart, @ plaintift must show ether (1) that @ primary abjective of the federl funding defendant ives ts 10 provide amploytren, or {2) that the employmend
@sotmination complaied of 1y disatvingdon agairest the in beneficiariess of the federal fnding I Seo Trapeser *751,v [ Retab O, inc. 590 F.2d §2. 89 (41 978):

Rave stricly interproted the word *“primary.” Federnl funding almed at improving education in general, Porhnmua mmmmmmm, A ,Ca
memmmwwumummmmmummmmbmma
wed. Such ~extanded logic™ would render § 604's fimBation maaningiexn and vasdy expand babillty under Tie 1.8 Augoprood xin Co : R :

Temenciy, Tnust Tortlory of Pacifc fstands, 881 F2d 647, 653 (9th Cir, 1069)): s0e also Keashan v. Eay Clairo G mmm
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Having found that § 604's imary abjecive® wbamdwmwmubham.wmmwmmmmmmmm

among other dlomeards of their Tide VI daims. U0 See AD
is at bsue, ... mmbmmwumw1m (ming
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The Board argues that Plaintiffs’ Title Vi dlaims should be diwrissed with prejudice becsuse the primary purpose of the *752 federal funding it ives has been to support educgtional programs far
aludats, not creato or ratain jobs. In other wonds, tho Board contends that Piaintiffs have not adeguataly adduced evid of the “primary cdjective” element. 42 U.S.C. § 20006-3. The Court
disbgreea.

Toarvivnanntbnbmmnnb&dﬂ.cul’ 12(bX6). a camplaint noed only contain suficient wal-glad facts to “state a daim to rolief hat is plausitde on its foce.” BRI AL Com v,

L 9 d.2d 929 (2007). PlainiTls have done just that with respect to the “Primary objective” element. Rather than merely rehash the statitory larpuage,
mmmhmawmmwmmmmanmmwmwmmmwmmwmmmu
aaaﬁngmwmﬁﬁumm‘MwwmbMadﬁnMademWMMmbmwGW

g § 10) (holding that plaintifl who allegod in her complaing that fedaral Ands “wete provided for the puipese of faciRatng

W#WMMNWMMW

The Complaints also suffiderdy aflege Title VI's “any program or activity recaiving Foderal finandial asslstanco® roqukoment. 42 U.S.C. § 2000d. The Board of Education of Prince George's County is

a “public board of aducation,® which quatfies a3 a Yocal edurntional agency,” which in tum constiurtes a “‘progrem or activity® under Title V1. At. § 2000d-4a(Z)B) 20 U.8.C. § 7601(26)XA). In addition,
between the State Fiscal Stablization Fund and tho Edurntion Jobs Fund, Paintiffy assert that the Board of Education of Prince Gearge’s County received over $100 milian in fodoral ald from 2009 to
20100

Whether Pgirdifts hove plod adficiere focts 10 extafizh oy other clement of thelr Tile VI daims is of curo a difforent quession — one the Count does not reach at this junctize. The Baxd resnains
free to arpuo that Plaindifts have otherwixs faled 1o make out prima (acie cas63 of hostle work environment discriminatian or retafiution.
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L To the extent the Board contends that surmmary judgment should be granted in its favor on Piaintists’ Tile VI daims, the Court again disogrees. Plaintiffs have presented sufficient evidence to creato o
gonuine dispute as to whether a primary purposs of the federal funds the Board ived was (o provid picyment. As a result, lhe Board is not entied to judgmend as a matter of law.

in the first place, the Board des that d federd finandn) gssixtance from the ARRA Stata Flscal Stahifzntion Fund and tho Education Jobs Fund, even whio i mabdains that it “has not
received any federnl grants whero the primary purpose of the funding Is to caats emplcyment.® Tho Board reties axchuively on tho offidavit of PGCPS Chief Financial Officer Matthew Stansid, who

753 avers that the foderal wero distributed for tho purpose of improving stident achlevement, *753 nol providing jobs. The State Fiscal Stadlization Fund, Stamski insists, suppastad "district-wido
utility costs, textbooks and other ... tnstructional malerials.” But at the same time. with respect to the Education Jobs Fund, Stansid admits that the Baard recsived $6 million, which was used to hire 70
naw Waschers during the 2010-2011 schod year. In addition, the cpreatshert ho pregared states that this axsi<iance appartad “pddiional dassroom PISLsTs in schools and appicable distrs-wide
fringe beneflts for achnitarwd etk parsonnol.” Stanskl aDamats to mirimizs the significance of tis funding by painting oul that the Baard rocaivod far less than the $31 milion R was
ariginglly siated to soag® under the Education Jobs Fund and that the taachers hired with the monay wero avertually let go due to a lack of addtiona) aid.

Plaintiffs submit that at @ minimum there is a penuine dispute as to whether a paAmary objective of tha faderal assistanca the Board received was to provide eaiioyram. They undersaro tho fact that
tho State Fiscal Stabdization Fund was aeated under ARRA, a statute whoso first enwnevatad goal is o presarve and areats jobs and p amic y.” The Fund sought to restore
states’ suppart for primary and sacondary edietion. In an advisory o xd, the DOE axptsined that the first rching” prindple guiding distrtbutian of ARRA anistance was (o “[slpend Amds
quickdy to save and vats jobs.” The DOE urged loca) educatianal agendias (3 the Board to ‘move rapidy to develop plans for using the funds.” This money, DOE Socretary Ame Duncan
emphasized, was gvalahle to Nwelp save hundreds of thousands of teaching jobs a1 risk of state and local budget culs.” States that pcoepted State Fiscal Stabilization Fund grants were odiged to
submit a ropont 1o the Socretary each year oullining "the manber of jobs that the Govarmar astimates were savod of oeatad with fundo tho Stala recaivod wunder this t¥e.”

As for the Education Jobs Fund, sgy Pairdills, # does precisady what the tie tudicaten, Le., aocatrs Mongy to the State (o be swardsd to the Baard and other local ecuctional agends for tho
gestan and etrntion of aducatian jobe. The law that areated the Fund makes this repase even mom dsar: federal money ray be used only for compensatian and benefits and othor axporses,
such as suppart services, Y to retain existing emplayees, to rocall or rehire former employess, and (0 hire now employees, in onder to provide earty chidhood, el Y. of dary
educational and relsiod services.” Pub.L. No. 111-226, 124 Stat. 2389, at 2390.

mmmnaammmmmmmwmmmmmammmmmmmmwmmwm

754 mmmrw«wmwﬂﬂa phasoa v Co o0 of Afegheny Coty. S po 2d 4 g ) *754 (holding that plaint®¥ did not adduce
sufficient evid fora lo Jury to condlud Mmpnnmypumoseovmmbrmw, olPosl“ ,Edmﬂongranldﬂmdaﬂmhodwasbrwﬂuymmtﬁmmm
showed that the primary purpose of tho (aderal ald was ecuation). On this record, a gentine issue (or brial exists and the Board is not entifed ASTENDY judgment.

.

For the faregolng reasons, the Court FINDS that Plalntiffs have adequately stated causos of acton under Tiio V1 insofar as the Board may be found 1o have received federal assistance under the
State Flaca) Stahdlzatian Fund and Education Jobs Fund, a primary purpose of which was to fund employmem of tsachers. Further, Plaintiffts have adduced evidence of the Baard's recolpt of funds for

the prtmary purposo of employment aufficiend to ganerats a gesuino tssue of material foct. The Board's collective motions to diemiss and motions for y jesgment will be DENIED as to Plainkfls’
Tide VI daime.
A scparats Order wil Issuo.

mmwdmummw-mnmmmmumammudmhmmmymmm on lodural-cast hrtadiction and

(3) This viow s ke by the tact ixt the *absence of a vaild (53 opp

(4) Standing bacomes @ otica) issuo whon, for axmplo, ambmhm.ﬂo“dﬂmw“dwmums&emWumtww&sm 2008VIL
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have adogod %o injuries (various forms of arploy MW\).MHMwmmwbhmmummwnMWWbMMMm
Mvvumbﬂm“mmmwmmwuWMwhmewWMMMdmmwmw so0 Nafl Qudit Lirion
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p for 8 mard-celatod Wmnmzmmmnm MOORE'S FEDERAL PRACTICE § 12.30(1) (3d 0d.2005))-

(3 Courts intarprut § S04 of the Reftebiliation Act of 1973, 20 US.C. § 794, Mmyumuumagemdm%m-wmmm-mmnmu-mmmm
mmmmnwummummw, o > d
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(8] That the “primary abjoctve” element is nol exsly axtablshend tends to drgiish any cocom that Tide VI wil ba wod b crasmverd Tide VIl and s rupuiroreyds.

18] Joseptud M i3 the only Fsint! who wokes the eecond prang for axtislying § 604, arguing that the d ho ek ey cussed 20n agail cAderss in tho public sdhocd who
were the intndad tenefickrins of furdarsd funding aimed st ingrovirg studan v and pr His bold hmwnmmummwmﬂ.
muwm|n.y-nu.n-mmnmnmmmmmun(mmmmmymmmn haled afica the
first “primory abjectve” prong 10 creato a panuine disputn of matorial fact. The Court would noto, L shisncy in tho Fourt Circull's definition of the sacond fxong, comperd Iingosery: Lbbio Rghad,
mmmm
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% B8Y. gt °1 (40 . D That g paaintt st ehow that “sho was the firiwry” of tedoral aid) {
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oddad), 3nd the oct thal RS tasetation has been

(10) Eoch Pains!T herein has darmanded a jury tial.

{11) The fact that the Bosrd roceived this manay as @ Galsearmend trom the Stats of Manytand, rather than diroctly from the faderal governmerd, doas not defeat Plaintifly’ Tide Vi claima. The raach of Tila VI does nat depend
on wheer & state recnives fodaral Ainding and then G atus it 10 local educstiwd agarcies and others. of Fstzad alows tho aid 10 90 more Grecly 10 tho udmrs rocipionts.

(12) At ors) argaemerd, Pt Mua d Gvat Do Board 3 Bhind s0uro0 of foderal mangy — the Toacher lncontive Fund «= wiéch was ainod pr at providing oTeloymad. Mud Bases this arasnent solaly on
mmmwmmmwmmnmmmmmmuwmwsmuumhmmmm1 2007 twough Octobor
1, 2012, and that the (sPsS of the maney was to Tplay taachers and aupervisare for student achiavarond, protationsd - = ation (0 toach does not
“provids” arploymert Io thenx & maraly chon already oryloy nmmmmd&mhmuym-mdmnmlumu.ohwmhmumw
tho argument.
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MARCH 16, 2009
FOR IMMEDIATE RELEASE CONTACT: John White or Tanzi West
PGCPS Communications, 301-952-6001

STIMULUS FUNDING USED TO PROTECT JOBS,
AND CONTINUE DRIVING SCHOOL REFORMS

Congresswoman Edwards, Lt. Governor Brown Visit Seat Pleasant ES to Discuss
Support for Employees, and Children Challenged by Poverty and Special Needs

The Prince George's County Board of Education and Interim Superintendent
Dr. William R. Hite, Jr. applauded Congresswoman Donna F. Edwards (D-4") and Maryland's
Lieutenant Governor, Anthony G. Brown, today for their quick action to save jobs and continue
driving academic reforms in Prince George's County Public Schools (PGCPS). Congresswoman
Edwards and Lt. Governor Brown visited with some of the beneficiaries of the federal stimulus
funding this morning at Seat Pleasant Elementary School, where both read to students and
discussed the American Recovery and Reinvestment Act.

“When school districts like ours were facing disastrous budget cuts that threatened to disrupt
student learning, a lifeline was extended to our schools by President Barack Obama,
Congresswoman Edwards, and our other federal and state partners,” said Board Chair Verjeana
M. Jacobs, Esq. “While these continue to be extraordinarily difficult financial times, the quick
action of the O’Malley-Brown Administration and our state legislature has enabled us to use
stimulus funding to reduce job losses and restore support for programs that help our most
vulnerable children.”

Following Governor Martin O'Malley's announcement on February 20 that federal stimulus
funds for public education were coming to Maryland, the Prince George’s County Board of
Education was able to make significant changes to its Fiscal Year 2010 Requested Operating
Budget. Because of aid from President Obama's economic recovery and reinvestment plan,
PGCPS employees were not furloughed and more than 300 jobs were restored, including 106
teaching positions. The Board of Education used stimulus funds to provide 21 new positions for
special educators to help a growing number of students with autism in Prince George’s County
public schools.

“In Prince George’s County public schools, student achievement has risen dramatically in
every subgroup over the last two years. It is imperative that we keep effective teachers teaching
and support even higher levels of student achievement,” said Interim Superintendent Dr. William
R. Hite, Jr. “With stimulus funding, budget cuts are not as severe and we are better able to
sustain the phenomenal progress being made by our teachers and students.”

-more-
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PGCPS anticipates more than $142 million in total state aid restored for Fiscal Years 2010
and 2011, including $82.8 million in non-restrictive funds allowing Governor O'Malley to fully
fund the Geographic Cost of Education Index at $39 million for each fiscal year. Supplemental
grant funding will be restored to $19 million each year, and the formula for non-public
placements of students will be retumed to an 80/20 ratio, meaning PGCPS will continue to fund
only 20 percent of the overall costs for students requiring special accommodations outside of
the PGCPS school district ($10.8 million each year).

Additionally, $60.4 million will be received as restricted funds for the next two fiscal years,
when approximately $14 million will be used to support students with special needs.
Additionally, $15 million will be used to support schools with large numbers of children who
qualify for federal Title | support to help overcome the challenges of poverty, and PGCPS will
receive $600,000 for Education Technology grants each year.

.30-
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FOR RELEASE: Wednesday, April 1.2009 Contact: Sandra Abrevaya, John McGrath
(202) 401-1576

$44 BILLION IN STIMULUS FUNDS AVAILABLE TO DRIVE
EDUCATION REFORMS AND SAVE TEACHING JOBS
Applications and Guidelines Available Today

CAPITOL HEIGHTS, Md. -- Secretary of Education Arne Duncan today announced that $44
billion for states and schools is now available under the American Recovery and Reinvestment
Act (ARRA) 0f 2009. This funding will lay the foundation for a generation of education reform
and help save hundreds of thousands of teaching jobs at risk of state and local budget cuts.

“Given our economic circumstances, it’s critical that money go out quickly but it's even more
important that it be spent wisely,” said Duncan. “The first step toward real and lasting reform
that will ensure our student’s competitiveness begins with absolute transparency and
accountability in how we invest our dollars, educate our children, evaluate our teachers, and
measure our success. We must be much more open and honest about what works in the
classroom and what doesn‘t.”

Duncan made his announcement at Doswell Brooks Elementary School in Capitol Heights, Md.
He was joined by Maryland Governor Martin O’Malley, Congresswoman Donna Edwards (D-
Md.), Maryland State School Superintendent Nancy Grasmick, Interim Superintendent of Prince
George’s County Public Schools, William Hite, Jr, County Executive Jack B. Johnson, Maryland
State Teacher’s Association President Clara Floyd and Prince George’s County Education
Association President Donald Briscoe.

The Prince George’s County School District is facing a $155 million budget gap for next year.
School officials estimate the district will receive at least $142 million from the stimulus package
over the next two years.

Governor O’Malley saluted the administration for the reform elements of the package saying,
“President Obama and Secretary Duncan have put a bold education reform plan in place that will
invest in our schools, our students and our teachers. But each State must play their part to show
how these dollars will be spent, and to move forward on a path to progress in our schools.”

Today’s announcement includes applications and guidelines for $32.6 billion under the State
Stabilization Fund, representing two-thirds of the total dollars in the Fund. This includes $26.6
billion to save jobs and improve K-12 and higher education and a separate $6 billion in a
Government Services Fund to pay for education, public safety or other government services.

Funds in the first round will be released within two weeks of an application’s approval. A
second round of stabilization funds will be released later in the year. A third round of funding,
the Race to the T'op competitive grant program will reward states that have made the most
progress on reforms.



The guidelines released today promote comprehensive education reform by receiving
commitments from states that they will collect, publish, analyze and act on basic information
regarding the quality of classroom teachers, annual student improvements, college readiness, the
effectiveness of state standards and assessments, progress on removing charter caps, and
interventions in tuming around underperforming schools. Specifically, the law requires states to

show:

¢ Improvements in teacher effectiveness and ensuring that all schools have highly qualified
teachers;

e Progress toward college and career-ready standards and rigorous assessments that will
improve both teaching and leaming;

e Improvements in achievement in low-performing schools, by providing intensive support
and effective interventions in those schools.

e That they can gather information to improve student learning, teacher performance, and
college and career-readiness through enhanced data systems that track progress.

In a letter to governors (attached), Secretary Duncan outlines a set of proposed measurements
that states would report on their progress toward the education reforms spelled out in the law.
The Department will release these metrics for public comment in the Federal Register in April
and then issue a final version.

The guidelines also require states to report the number of jobs saved through Recovery Act
funding, the amount of state and local tax increases averted, and how funds are used. It further
requires that the bulk of the federal dollars be spent on education.

Part 2 of the State Stabilization Fund Application, available later this year, will allow states to
apply for the last third of the stabilization funds, which includes $13.1 billion for education and
$2.9 billion designated for the Government Services Fund. Guidelines for Part 2 require states to
submit the required data or provide an explanation of why the data is currently unavailable and a
plan for collecting the data by 2011.

Finally, $5 billion in competitive grants, the “Race to the Top” fund, will be awarded to states
that are most aggressively pursuing reforms. In order to ensure that Recovery Act funds are
driving classroom improvements, states competing for Race to the Top funds will be judged on
how well they are using the first round of stabilization and Title I funds to advance education

reforms.

“Every _dollar we spend must advance reforms and improve learning. We are putting real money
on the line to challenge every state to push harder and do more for its children,” Duncan said.

In addition to the stabilization funds, $11.4 billion is available i i i
] ation , $11. immediately under the Title |,
IDEA, chatlonal RehablhtaElon and Independent Living programs. Titley [ programs serve
Zc_:hoql§ Wwith large concentrations of low-income students. IDEA funds serve students with
isabilities. A second round of Title 1 and IDEA funds will be available later in the year.

To r?ceive State Stabilization Fupds, states must also meet maintenance-of-effort (MOE)
ml::::fmegtsdof the law by showing that 2009 state education budgets at least meet 2006 state
1on budget levels. If they cannot meet the maintenance of effort requirements, states can



receive a waiver if they can show that their education budgets are not being disproportionally
reduced.

“Under the law passed by Congress, the top priority for these dollars is to do right by our schools
and our kids. If states play games with these funds, the second round of stabilization funds could
be in jeopardy and they could eliminate their state from competitive grant money. This money
must be spent in the best interests of children,” Duncan said.

#i#
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The Commission

2007 Annual Report

The Maryland Commission on Human Relations (MCHR) repre-
sents the interest of the State to ensure equal opportunity for all
through the enforcement of Article 49B of the Annotated Code of Mary-
land and the State’s Commercial Non-Discrimination Policy. The MCHR
investigates complaints of discrimination in employment, housing, pub-
lic accommodations and commercial disaimination from members of
protected classes that are covered under those laws.

The Maryland Commission is governed by a nine-member Commission
appointed by the Governor and confirmed by the Maryland State Sen-
ate. Commission members are appointed to serve six-year serms. The
Commission meets once a month to set policy and review programmatic

initiatives.

The Commission is an independent agency that serves individuals, busi-
nesses, and communities throughout the State. Its mandate is to protect
against discrimination based on race, color, religion, sex, age, national
origin, marital status, physical or mental disability, sexual orientation
and genetic information. In housing cases, discrimination based on fa-

milial status is also unlawful.

In addition, the Commission assists employers in developing bias-free
selection, hiring, retention, promotion and contracting procedures; in-
creases equal housing opportunities to all groups in Maryland; ensures
equal access to public accommodations and services; and promotes
knowledge and understanding of anti-discrimination laws and help to
improve human relations within the State.
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SIGNIFICANT CASES

EMPLOYMENT

Work place sexual harassment continues to be an ever present portion of all discrimination
cases filed in Maryland courts. An important aspect of such cases, neither fully litigated nor
adopted by the Maryland Court of Appeals, is what is known as the Faragher-Ellerth affirma-
tive defense. In such a defense, based on companion Supreme Court Title VII decisions in
1998, an employer may absolve itself of liability for sexual harassment, if the employer had an
avenue for employees to address sexual harassment and if the victim did not avail her or him-
self to said avenue. The federal and many state courts accept this defense as an affirmative bar
to liability. The Maryland Court of Appeals heard arguments, in the spring of 2007, dealing
directly with the applicability of the Faragher-Ellerth defense to cases based on violation of the
State’s anti-discrimination law in the above cited case.

In light of the identity between Article 49B and Title VII, and the MCHR's expertise on inter-
preting Article 49B, the MCHR filed an amicus curie (friend of the court) brief supporting the
State courts’ adoption of the standard. The Court of Appeals ruled only on a procedural as-
pect of the case before it. The Commission however, continues to apply the Faragher-Ellerth
standard to its education, investigation and litigation programs.

Fred Crouch v. Prince George’s County Public School System

Prince George’s County Public School System (PGCPSS), which is the second largest school
system in Maryland, transferred one of its teachers to another school in retaliation against him
for filing a racial discrimination complaint. PGCPSS reached an agreement with the MCHR on
the unlawful race discrimination case.

The most significant part of the agreement was that PGCPSS consented to reestablish and
maintain with adequate staffing levels, it's Equity Assurance Office. The Equity Assurance
Office is charged with investigating school system employee complaints of unlawful discrimi-
nation and harassment. In addition, PGCPSS will require its principals, administrators and
other supervisory personnel to undergo sensitivity training surrounding anti-discrimination,
anti-harassment and cultural competence.

2007 Annual Report 10



PART XXIX

RECIPIENTS OF GOVERNMENTAL
FINANCIAL ASSISTANCE

CHAPTER 117

TITLE VI OF THE CIVIL RIGHTS ACT OF
1964

Title VI prohibits discrimination based on race, color, or
national origin in programs receiving grants or other financial
assistance from the federal government. Although the statute itself
forbids only intentional discrimination, regulations reaching unin-
tentional discrimination have been upheld as reasonably related
to Title VI’s purpose. Enforcement of Title VI is by and large the
province of the agency that extends the federal funding. Although
private parties may also sue under Title VI, claims for employment
discrimination are strictly limited.

117-1 Rel71—5M05 Pub.626)
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§ 117.01 Introduction

Title VI of the Civil Rights Act of 19642 prohibits discrimination on the basis
of race, color, or national origin in any federally assisted program. Section 601
provides that: “No person in the United States shall, on the ground of race, color,
or national origin, be excluded from participation in, be denied the benefits of,
or be subjected to discrimination under any program or activity receiving Federal

financial assistance.”2 Section 6023 directs every federal agency which extends

142 U.S.C. § 2000d, ceprinted in Appeadix 47, Vol. 7 infra

242 US.C. §2000d

See Cobb v. U.S. Merchant Marine Academy, 592 F. Supp. 640, 38 FEP 1257 (ED.N.Y. 1984).
Title VI does not apply to a claim of sex discrimination, nor to ageacies of the federal government,
as opposed to programs receiving federal assistnce. '

342 US.C. § 2000d-1.
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117-3 TITLE VI § 117.01

federal financial assistance to promulgate regulations in order to implement and
enforce Section 601.4

Because Title VI served as a model for Title IX of the Education Amendments
of 1972,5 many of the principles discussed here with regard to Title VI are
applicable to Title IX. Unlike Title IX, however, Title VI contains an express
limitation on employment-related actions, allowing relief for employment
discrimination only “where a primary objective of the federal financial assistance
is to provide employment.”6 Moreover, Title VI attaches to all federal financial
assistance; it is not limited to education programs as is Title IX.

After the Supreme Court handed down its 1978 decision in Regents of the
University of Califomia v. Bakke,? Title VI became a more frequent source of
employment discrimination litigation.8 Case law under Title VI has been
governed in large part by the 1983 Supreme Court’s decision in Guardians Ass’n
of N.Y. City Police Department, Inc. v. Civil Service Commission.? In a confusing
array of opinions, the Court addressed several major issues respecting Title VI.
Although sorting out the meaning of the decision as a whole is difficult, it is
possible to discern the following:

1. There is an implied private right of action under Title VI;

2. Title VI, like the Equal Protection Clause, reaches only intentional
discrimination;

3. An agency regulation issued pursuant to Title VI that proscribes uninten-
tional discrimination is valid;

4. A private party may enforce the regulation, at least against a state actor;
and

5. Only prospective remedies are available for unintentional discrimination.

The apparent inconsistency of the above statements is discussed in more detail
below.10

4 A list of agencies that have issued regulations uader Title VI appears at § 117.06 n.2 infra

$20 U.S.C. §§ 1681-1688. See Ch. 118 infra.

642 U.S.C. § 2000d-3. See discussion at § 117.04 infra.

7438 U.S. 265, 98 S. Ct. 2733, 57 L. Ed. 2d 750, 17 FEP 1000 (1978). See § 62.02(2) supra.

8 Title VI has also been used to challenge state and municipal employers as to alleged discrimina-
tion taking place prior to March 24, 1972, the effective date of applicability of Title VII to such
employers. See, e.g.. Guardians Ass'n of N.Y. City Police Department, Inc. v. Civil Service
Commission, 633 F.2d 232, 23 FEP 677 (2d Cir. 1980), aff'd, 463 U.S. 582, 103 S. Ct. 3221,
77 L. Ed. 2d 866, 32 FEP 250, cert. denied, 463 U.S. 1228, 103 S. Ct. 3568, 77 L. Ed. 2d 1410,
32 FEP 359 (1983). The Court considered the plaintiffs® Title VI claim to deterrnine whether
additional relief was warranted, because relief under Title VII could not sake into account conduct
before March 24, 1972. 23 FEP at 681.

9463 U.S. 582, 103 S. Ct. 3221, 77 L. Ed 2d 866, 32 FEP 250, cert. denied, 463 U.S. 1228,
103 S. Cr. 3568, 77 L. Ed. 2d 1410, 32 FEP 359 (1983).

10 See § 117.05 infra.
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§ 117.02 GOVERNMENT ASSISTANCE 1174

A question not definitively answered by the Guardians Court was addressed
in the 2001 Supreme Court case Alexander v. Sandoval.1? In Sandoval, the Court
clarified the circumstances under which an individual may enforce Title VI,
holding that there is no implied private right of action to enforce the § 602
regulations prohibiting unintentional discrimination.

§ 117.02 Private Right of Action

In Guardians Association v. Civil Service Commission of New York,! at least
seven members of the Supreme Court found that an implied private right of action
exists under Title VI for intentional discriminatio. In so doing, the Court settled
any remaining confusion left by Bakke2 and Cannon v. University of Chicago3
as to whether such a right exists.4 However, the Supreme Court in Guardians
did not explicitly determine whether a cause of action was available directly under
the regulations promulgated under § 602 or through a 42 U.S.C. § 1983 (1988)
claim. S The distinction is significant where a defendant is not a state actor within
the purview of section 1983. Moreover, while the States enjoy Eleventh
Amendment immunity under section 1983, Congress has abrogated this immunity
for Title VI purposes.€

Also unanswered by Guardians was the question of whether an implied private
right of action exists under Title VI to enforce the § 602 regulations prohibiting
unintentional discrimination. This was the question presented in Alexander v.
Sandoval,” in which a five-Member majority of the Supreme Court held that
there is no private right of action to enforce disparate-impact regulations enacted
under Title VL.

11 532 U.S. 275 (2001).

1463 U.S. 582, 103 S. Ct. 3221, 77 L. Ed. 2d 866, 32 FEP 250 (1983).

2438 U.S. 265, 98 S. Ct. 2733, 57 L. Ed. 2d 750, 17 FEP 1000 (1978).

3441 U.S. 677, 99 S. Ct. 1946 (1979). Specifically, five of the Justices in Guardians (Justices
White, Rehnquist, Stevens, Brennan, and Blackinun) explicitly upheld a private right of action,
one (Justice Marshall) assumed its availability, two (Justice Powell and Chief Justice Burger) stated
unequivocally that it could not be assented, and one (Justice O'Connor) felt that the issue need
not be reached.

4 Although both prior decisions had addressed the private right of action issue, Bakke comtained
a tangle of different opinions, and Cannon was a Title IX case in wbich the statements about Title
VI were dicta

S Chief Justice Burger and Justice Powell believed the regulation could be enforced only via
§ 1983, thereby foreclosing actions agrinst private defendants. Guardians, 463 U.S. at 608 n.1,
32 FEP at 260 n.1 (Powell, J., joined by Burger, CJ., conanring). Justices Stevens, Blaclanun,
and Brennan found the regulations valid and enforceable under § 1983. Becanse the plaintiff had
sued uoder § 1983, the three Justices explicitly declined to address whether a private party could
also be sued for violating the regulations. /d. at 645 n.18, 32 FEP at 275 n.18 (Stevens, J., joined
by Brennan and Blackmun, JJ., dissenting).

642 U.S.C. §2000d-7.

7532 U.S. 275 (2001).
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117-§ TITLE VI § 117.02

The Alabama Department of Public Safety (Department) was a funding
recipient of the United States Department of Justice. Pursuant to § 602 of Title
VI, the Department of Justice enacted a regulation which forbade recipients of
financial assistance from “utiliz[ing] criteria or methods of administration which
have the effect of subjecting individuals to discrimination because of their race,
color, or national origin. . .."”8 After the Department began administering state
driver's license examinations only in English, the plaintiff, Sandoval, as part of
a class, brought an action under Title VI to enjoin the Department’s English-only
policy. Sandoval argued that the policy discriminated against non-English
speakers based on their national origin.

The Supreme Court looked to its prior case law and to the language of Title
VI to reach its conclusion that the statute does not create a private right of action
to enforce the disparate impact regulations enacted under Title VI. Writing for
the majority, Justice Scalia rejected Sandoval’s argument that Guardians
provided for a private right of action to enforce disparate-impact regulations and

noted that the Guardians Court held that an individual has a private right of action <~

to recover compensatory damages under Title VI only for intentional discrimina-
tion. Justice Scalia also noted that in the fragmented Guardians opinion, “only
two Justices had cause to reach the issue that [Sandoval] say(s] the ‘actual
language’ of Guardians resolves.”9

Explaining why the private right of action implied by § 601 does not extend
to the disparate-impact regulations, the Court further noted: “It is clear now that
the disparate-impact regulations do not simply apply § 601—since they indeed
forbid conduct that § 601 permits—and therefore clear that the private right of
action to enforce § 601 does not include a private right to enforce these
regulations.” 10

Finding no authority in § 601 for a private right of action to enforce the
regulations prohibiting unintentional discrimination, the Court examined the
statutory language of § 602 and saw no evidence of congressional intent to create
a private right of action under this provision. Indeed, according to the the
majority, rather than expressing this intent, the methods set forth under § 602
for enforcing regulations promulgated under the section “suggest the opposite.”
The enforcement mechanisms include, for example, cutting off federal funding
or employing other methods “authorized by law”; however, before such mecha-
nisms may be used, the funding department or agency must attempt to negotiate
compliance with the regulations at issue. Stating that “[t]he express provision
of one method of enforcing a substantive rule suggests that Congress intended
to preclude others,”11 the Court concluded that the nature of the enforcement

828 C.FR. § 42.104(bX2) (1999).
9532 U.S. at 283.

10 /d. at 286.

11 id. at 290.
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methods set forth in § 602 did not indicate that Congress intended to provide
a private remedy.

In his dissent, Justice Stevens maintained that the majority presented a
“muddled account” of the Court’s prior case law that negated the disparity
between the reasoning of those cases and the Sandoval decision. Discussing the
Guardians opinion, Justice Stevens noted: “While the various opinions in that
case took different views as to the spectrum of relief available to plaintiffs in
Title VI cases, a clear majority of the Court expressly stated that private parties
may seek injunctive relief against govemmental practices that have the effect
of discriminating against racial and ethnic minorities.” 12 Discussing the majori-
ty’s statutory interpretation, Justice Stevens claimed that the majority’s analysis
“does violence to both the text and the structure of Title V1.”33 Justice Stevens
commented that § 602 was enacted “for the sole purpose of forwarding the
antidiscrimination ideals laid out in § 601,” and that the “majority’s persistent
belief that the two sections somehow forward different agendas finds no support
in the statute.”14

§ 117.03 Entire Entity Covered

Prior to the Civil Rights Restoration Act of 1987,1 it appeared that the agency’s
ability to investigate and remedy violations of Title VI was limited to the
particular program or activity receiving federal assistance within the larger entity.
In three cases, the Supreme Court had limited the enforcement of Title X2 and
section 504 of the Rehabilitation Act of 19733 to the specific program which
received the federal funds. In Grove City College v. Bell,4 for example, the Court
held that federal grants and loans to college students did not subject the college
as a whole to Title IX enforcement; rather, Title IX applied only to the defendant
college’s student aid program. Because of the Court’s perception of the similari-
ties between Title IX and Title VL, it was assumed that the program-specific
limitation would apply to Title VI as well.

12 /4. at 29899 (Stevens, J., dissenting).

13 Id. at 304 (Stevens, J., dissenting).

14 [d. at 304 (Stevens, J., dissenting).

1 See § 118.05[2] infra.

2Grove City College v. Bell, 465 U.S. 555 (1984).

North Haven Bd. of Educ. v. Bell, 456 U.S. 512, 28 FEP 1393 (1982).

3 Consolidated Rail Corp. v. Darrone, 465 U.S. 624, 34 FEP 79 (1984).

4 465 U.S. 555 (1984).

S In North Haven, n.2 supra, the Court extended Title IX coverage to employees, but held that
the coverage applied only to the program actually receiving federal fimding. The Court noted that
Title IX was modeled on Title V1 and that sections 601 and 602 of Title V1 were virtnally identical

to secticns 901 and 902 of Title [X. Thus, the Coart indicated that Title V1 was program-specific.
See 456 U.S. at 538, 28 FEP at 1404.
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However, Congress overtumed the Grove Ciry rule by enacting the Civil Rights
Restoration Act, which amended Title VI as well as other federal laws.® Under the
amended section 606,” “program or activity” now generally refers to the entire
entity, not merely the specific program receiving federal funds. Obviously, this
amendment results in a much broader application of Title VI's anti-discrimination
mandate.

§ 117.04 Applicability to Employment: the ‘Primary Objective” Limita-
tion; the “Primary Beneficiaries” Limitation

Section 6042 of Title VI provides that sections 601-605 are not to *“be construed
to authorize action. . .by any department or agency with respect to any
employment practice of any employer . . . except where a primary objective of
the federal financial assistance is to provide employment.” This establishes a
threshold requirement that must be met before a plaintiff claiming employment
discrimination can invoke the nondiscrimination provision of Title VI against a
recipient of federal financial assistance. The primary objective limitation applies
to employment discrimination suits under Title VI, whether brought by an
individual plaintiff or by the govemment.2

Title VI claims have been dismissed in a number of reported cases because no
evidence was presented that the creation of employment opportunities was a
primary objective of the federal assistance.3 It has been held that employment was

 § 118.05(2] infra.

7 See text of Civil Right Restoration Act of 1987 set out in Appendix 49, Vol. 7 infra.

1 42 U.S.C. §2000d-3.

2 Trageser v. Libbie Rehabilitation Ctr.. Inc.. 590 F.2d 87, 18 FEP 1141 (4th Cir. 1978),
overruled in part on other grounds by CONRAIL v. Darrone. 465 U.S. 624, 104 S. Ct. 1248, 79 L.
Ed. 2d 568 (1984), superseded by statute in part on other grounds as stated in Butts v. New York
Dep't of Hous. Pres. & Dev., 990 F.2d 1397, 61 FEP 579 (2d Cir. 1993).

See Barbero v. Catawba Valley Legal Servs.. 69 FEP 460 (W.D.N.C. 1995). In dismissing the
plaintifi’s claim against her former employer. the court stated: *The plaintiff does not dispute that
the primary objective of both Legal Services and Catawba is to provide legal services to the poor,
not to provide employment thereto. Thus, she has not stated a [Title VI] claim.” 69 FEP at 462
(footnote omitted).

3 See, eg.:

Association Against Discrimination v. City of Bridgeport, 647 F.2d 256, 25 FEP 1013 (2d Cir.
1981).

Johnson v. County of Nassau, 411 F. Supp. 2d 171 (E.D.N.Y. 2006). The plaintiff. who ran an
Office of Diversity at a university hospital, could not sue the hospital for discrimination under Title

(Rel. 74102006 Pud.626)



§ 117.04 GOVERNMENT ASSISTANCE 117-8

not a primary objective of federal instructional and research grants given to
individual professors,® that faculty employment was not a primary object of
federal assistance to a state university,® and that federal financial assistance
provided to a trust territory was not aimed primarily at providing eraployment.®

In Guardians Ass’n of N.Y. City Police Department, Inc. v. Civil Service

VI. No employment discrimination action was available under Title VI because, although the
hospital received federal funding to implement diversity programs, the funding was not primarily
aimed at providing employment.

Rosario-Olmedo v. Community Sch. Bd.. 756 F. Supp. 95, 97. 55 FEP 98, 99 (E.D.N.Y. 1991),
dismissing the plaintifi’s Title VI claim. with leave to replead, for failure “to allege the receipt of
federal funds, their use, and whether their primary purpose is employment.”

Richards v. New York Dep’t of Cormrectional Serv., 572 F. Supp. 1168, 46 FEP 763 (S.D.N.Y.
1983). The court dismissed Title VI claim, with leave to replead. The plaintiff had failed to allege
that the primary purpose of the federal funding was to provide employment, or to state when the
funds were received by the defendant and how they were used.

But cf. Fobbs v. Holy Cross Health Sys. Corp.. 29 F.3d 1439, 65 FEP 750 (9th Cir. 1994),
overruled in part on other grounds by Daviton v. Columbia/HCA Healthcare Corp., 241 F.3d 1131
(9th Cir. 2001). The Ninth Circuit reversed the district court’s Fed. R. 12(!9(6) dismissal of an
African-American physician’s Title VI action. The district court had granted the defendant
hospital’s motion to dismiss, based upon the plaintiff’s failure to plead in his complaint that he was
an intended beneficiary of the hospital's federal funding. The Ninth Circuit held that a Tide VI
plaintiff may initially plead only that “(1) theentity involved is engaging in racial discrimination and
(2) the entity involved is receiving federal financial assistance.” 65 FEP at 756 (citing Wrenn v.
Kansas, 561 F. Supp. 1216, 42 FEP 1818 (D. Kan. 1983) (citing Jackson v. Conway, 476 F. Supp.
896. 903 (E.D. Mo. 1979), aff d. 620 F.2d 680 (8th Cir. 1980)). The court, noted, however, that
Fobbs would ultimately have to prove the intent of the federal funding. implying that his suit may
be subject to summary judgment on this basis.

See Case Digest § 117D.04 Note 3 for additional cases.

4 Meyerson v. State of Arizona, 507 F. Supp. 859. 26 FEP 866 (D. Ariz.), reh’g denied, 526 F.
Supp. 129, 28 FEP 366 (1981). aff'd. 709 F.2d 1235, 31 FEP 1183 (1983). vacated and remanded,
465 U.S. 1095. 104 S. Ct. 1584, 80 L. Ed. 2d 118. 34 FEP 416 (1984). The suit was brought under
§ 504 of the Rehabilitation Act before the Supreme Coun's decision in Consolidated Rail Corp. v.
Darrone, 465 U.S. 624, 104 S. Cr. 1248, 34 FEP 79 (1984). which held that the primary objective
limitation for employment discrimination suits brought under Title VI did not apply to the
Rehabilitation Act. The case was subsequently vacated in light of Darrone.

S Valentine v. Smith. 654 F.2d 503, 26 FEP 518 (8th Cir.). cert. denied, 454 U.S. 1124, 102 S.
Ct. 972, 71 L. Ed. 2d 111. 27 FEP 720 (1981).

See Case Digest § 117D.04 Note 5 for additional cases.

¢ Temengil v. Trust Territory, 33 FEP 1027 (D. N. Mar. 1. 1983). aff'd in pertinent part, 881 F.2d
647, 50 FEP 714 (9th Cir. 1989).
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117-8.1 TITLE VI § 117.04

Commission,” the district court ruled that the “primary objective” test had been
satisfied because the New York police department had used, and continued to use,
federal funds to pay the salaries of police officers and trainees and to finance
recruitment programs.® Although Guardians was later reversed on the subject of
compensatory relief, the basic holding on its coverage of employment discrimi-
nation was not questioned on appeal.

Courts have fashioned a narrow way around the “primary objective” limitation.
In Trageser v. Libbie Rehabilitation Center, Inc.,® the Fourth Circuit stated that,
“Title VI does not provide a judicial remedy for employment discrimination by
institutions receiving federal funds unless (1) providing employment is a primary

{Text continued on page 117-9)

7 463 U.S. 582, 103 S. Ct. 3221, 77 L. Ed. 2d 866, 32 FEP 250 (1983), § 117.01 0.9 supra.
8 466 F. Supp. 1273, 19 FEP 121 (S.D.N.Y. 1979), rev'd on other grounds, 633 F.2d 23? 23 FEP
677 (2d Cir. 1980).

9 590 F.2d 87, 18 FEP 1141 (4th Cir. 1978), overruled in part on other grounds by CONRAIL
v. Darrone, 465 U.S. 624, 104 S. Ct. 1248, 79 L. Ed. 2d 568 (1984), superseded by statute in part
on other grounds as stated in Butts v. New York Dep’t of Hous. Pres. & Dev., 990 F.2d 1397, 61
FEP 579 (2d Cir. 1993).
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objective of the federal aid, or (2) discrimination in employment necessarily
causes discrimination against the primary beneficiaries of the federal aid.”10
Several circuits have adopted a “beneficiaries™ test, but are divided in their
interpretation thereof. The Second and Fourth Circuits require a showing that
the alleged employment discrimination against the plaintiff necessarily results
in discrimination against the primary or intended beneficiaries of the federal
funding.11 In effect, the plaintiff sues on behalf of the primary beneficiaries.
Other circuits require the plaintiff to show that he or she is a primary or intended

beneficiary of the federal assistance.12

10590 F.2d at 89, 18 FEP at 1142-43 (emphasis added).
11 See:

Caulfield v. Board of Educ., 486 F. Supp. 862, 24 FEP 1418, aff'd, 632 F.2d 999, 26 FEP 553
(2d Cir. 1980). The court upheld HEW's authority under Title VI to investigate employment
practices of a school board receiving federal education aid to the extent that the school system’s
discrimination in hiring of teachers or supervisors would result in discrimination against students,
who receive the primary benefits of federal financial assistance.

Trageser v. Libbie Rehabilitation Cxr., Inc., 590 F.2d 87, 18 FEP 1141 (4th Cir. 1978), overruled
in part on other grounds by CONRAIL v. Darrone, 465 U.S. 624 (1984), superseded by statute
in part on other grounds as stated in Butts v. New York Dep't of Hous. Pres. & Dev., 990 F.2d
1397, 61 FEP 579 (2d Cir. 1993).

Mosley v. Clacksville Mem'l Hosp., 574 F. Supp. 224, 34 FEP 1480 (M.D. Tenn. 1983).
According to the court, the plaintiffs had failed to show that they were the intended beneficiaries
of any fedecal funds or that the alleged discrimination had harmed an intended beneficiary. The
plaintiffs also did not show that the defendant received federal funds primarily intended to provide
employment.

12 See, e.g.:

Seventh Circuit: Doe v. St. Joseph's Hosp. of Fort Wayne, 788 F.2d 411, 420, 40 FEP 820
(7th Cir. 1986), overruled on other grounds by Alexander v. Rush N. Shore Med. Cur., 101 F.3d
487, 72 FEP 742 (7th Cir. 1996). “The plaintiff does not allege that she is an intended beneficiary
of any federally funded program in which the hospital participates; therefore we must affirm the
dismissal of her Title VI claim.”

Simpson v. Reynolds Metals Co., 629 F.2d 1226, 1235, 23 FEP 868 (7th Cir. 1980). “Congress
did not intend to extend protection under Title VI to any person other than an intended beneficiary
of federal financial assistance "

N.D. Mlinois: Vakharia v. Swedish Covenant Hosp., 61 FEP 1065, recons. granted, in pari, on
other grounds, 65 FEP 1387 (N.D. Ill. 1993). “Here, as in Doe, the defendant hospital received
federal funds, but, as in Doe, there is no claim that hospital staff members were the intended
beueficiaries of those funds.”

Maloney v. Washington, 584 F. Supp. 1263, 1266, 35 FEP 878 (N.D. Ill. 1984). “In the case
at bar, plaintiff alleges that the Chicago Police Departmeat is a federally fupded program. However,
he does not allege that he is among the intended beneficiaries of such funding. Having failed to
make such an allegation, plaintiff cannot bring a claim under § 2000d.”

Ninth Circuit: Fobbs v. Holy Cross Health Sys. Corp., 29 F. 3d 1439, 65 FEP 750 (Sth Cir.
1994), overruled in part on other grounds by Daviton v. Columbia/HCA Healthcare Corp., 241
F.3d 1131 (Sth Cir. 2001). The court rejected an African-American physician's argument that he
was an intended beneficiary of programs designed to improve his patieats’ health care. In addition,
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§ 117.05 Disparate Impact and Title VI

The Court in Guardians,! addressed the question of the standards a court
should apply in evaluating allegations of discriminatory employment practices
under Title VI. Justice White, who wrote the Guardians opinion, and Justice
Marshall, who wrote a dissenting opinion, believed that Title VI, in and of itself,
prohibits the unintended effects of discrimination, and therefore Title VII
standards should apply without modification. The other seven justices, in various
opinions, expressed the opposite view: namely, that the Title VI statute does not
proscribe unintended discrimination.?2

This did not end the question of actionability, however. Justice White,
assuming, arguendo, that Title VI did not itself prohibit disparate impact
discrimination, nevertheless concluded that the enforcement regulations, which
clearly prohibited the use of “criteria or methods of administration which have
the effect of subjecting individuals to discrimination,”3 were valid. Four
Justices,# in two separate dissenting opinions, agreed with Justice White on this
point. Thus, a five-Member majority of the Court found that unintentional
discrimination, if not prohibited by Title VI itself, is actionable under valid
departmental regulations by way of a section 1983 action. Although this point
was not essential to the Court’s central holding in Guardians, federal courts have
followed the Justices’ conclusion that disparate impact claims are cognizable
under Title VI regulations which forbid actions by the recipient having a racially
discriminatory effect.5 The Court later clarified the issue of actionability in

the court refused to allow Fobbs to sue on behalf of his patients, noting, “Dr. Fobbs has not
explained why he, rather than his patients, should receive money damages for injury inflicted on
his patients.” Id. at 1448, 65 FEP at 756-57.

1463 U.S. 582, 103 S. Ct 3221, 77 L. Ed 2d 866, 32 FEP 250 (1983), § 117.01 n.9 supra.

2 On this point, the Cout’s decision overruled Lau v. Nichols, 414 U.S. 563, 94 S. Ct. 786,
39 L. Ed 2d 1 (1974). Lau was a Tille VI case in which non-English speaking Chinese students
successfully asserted a private right of action against the San Francisco school district, claiming
that they should be tanght the English language, that instruction should be available in Chinese,
or that some other way should be provided to afford them equal educational opportunity. The
Supreme Court held in Lau that Title VI forbids the use of federal funds not only in endeavors
which intentionally discriminate on the grounds of race or national origin, but also in those
endeavors which have a disparate impact on racial or national minorities. Four members of the
Court, Justices Powell, Rehnquist, O'Connor, and Marshall, stated in Guardians that they
considered Lau to be ov by Bakke, which upheld a Coostitutional standsd of review for
private Title V1 acticus, ing that Title VI required proof of intentional discrimination. Justice
White distinguished Bakke because there the issue was not whether Title VI prohibits unintentional
discrimination.

345 CFR § 80.3(b)X2) (1964). This former HEW regulation is cow administered by the Depart-
ment of Health and Human Services.

4 Dissenting Justices Stevens, Brennan, Blackmun, and Marshall adopted this view.

S See Powell v. Ridge, 189 F.3d 387 (3d Cir. 1999). The Third Circuit beld that Title VI disparate
impact regulations may be enforced via a § 1983 action.
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Alexander v. Sandoval.8 In Sandoval, the Court concluded that the plaintiff, who
brought his claim directly under Title VI and not under 1983, did not have a
private right of action to enforce departmental regulations.

Five of the Justices in Guardians were of the opinion that an administrative
regulation implementing the statute is held valid even though it prohibits an
action—unintentional discrimination—which the Court has ruled is not pro-
scribed by the statute itself. Justice Stevens, in his dissenting opinion, attempted
to explain this curious result. According to Justice Stevens, an administrative
regulation is valid so long as it is “reasonably related to the purposes of the
enabling legislation,” and the prohibition of unintentional discrimination is related
in this fashion to Title VI. Justice Stevens’ rationale is unsatisfying because it
would seem to leave the door open to almost unlimited extensions of statutory
proscriptions. In Sandoval the Court noted the “considerable tension” of this view
with its holdings in Bakke and in Guardians that only intentional discrimination
is prohibited by Title VI, but because the petitioners did not challenge the validity
of these regulations, and the Court had to assume their validity for purposes of
its decision.?

In United States v. Fordice,8 the Court addressed a contention that a state
public university system violated Title VI. This claim was based on a regulation
enacted under Title VI which required states to “take affirmative action to

See also the following cases interpreting Guardions to provide for an implied private right of
action for disparate-impact regulations:

United States: Alexander v. Choate, 469 U.S. 287, 105 S. Ct. 712, L. Ed. 2d 661 (1985). A
unanimous Supreme Court described Guardians as holding “that actions having an unjustifiable
disparate impact on minorities could be redressed through agency regulations designed to implement
the purposes of Title VL. 469 U.S. at 293, 105 S. Ct. at 716.

Second Circuit: D. New York: Scelsa v. Cuny, 806 F. Supp. 1126, 67 FEP 41 (S.D.N.Y. 1992).
The coust found unintentional discrimination actionable under Title VI.

Sixth Circuit: D. Tennessee: Linton v. Camey, 779 F. Supp. 925 (M.D. Tenn. 1990), recognizing
that a disparate impact claim may be brought directly under Title VI

D. Ohio: Coalition of Concemed Citizens Against 1-670 v. Damian, 608 F. Supp. 110 (S.D.
Ohio. 1984).

Seventh Circuit: Gomez v. Illinois State Bd. of Educ., 811 F.2d 1030 (7th Cir. 1987).
Craft v. Board of Trustees, 793 F.2d 140, cert. denied, 479 U.S. 829 (7th Cir. 1986).
Ninth Circuit: Larry P. by Lucille P. v. Riles, 793 F.2d 969 (9th Cir. 1984).

Eleventh Circuit: Georfa State Confereace of Branches of the NAACP v. Georgia, 775 F.2d
1403 (11th Cir. 1985).

D. Alabama: Knight v. Alabama. 787 F. Supp. 1030 (N.D. Ala. 1991). The district court felt
“compelled” to follow the holding in Guardians and permit a disparate impact claim under
regulatons implementing Title V1.

6532 U.S. 275 (2001). Sandoval is discussed supra § 117.02.

7[d. at 282.

8505 U.S. 717, 112 S. Cu 2727, 120 L. Ed. 2d at 575 (1992).

(ReL71—05 Pub.626)
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overcome the effects of prior discrimination.”® Citing Bakke and Guardians, the
Court stated that “[oJur cases make clear, and the parties do not disagree, that
the reach of Title VI's protection extends no further than the Fourteenth
Amendment.” 10 The Court went on to analyze the case under Constitutional
standards, with no hint that broader standards might apply because a regulation
was at issue. Accordingly, Fordice casts doubt on this facet of Guardians insofar
as it simply ignored the point.11

§ 117.06 Adminstrative Enforcement Procedures

Section 602 of Title VI? vests enforcement authority in the various federal
agencies extending financial assistance to recipient programs or activities. Each
agency is directed to adopt and enforce rules and regulations implementing the
statutory prohibition against discrimination based on race, color, or national
origin.2 Prior to instituting revocation or other enforcement proceedings, the

9505 U.S. at 731 n.7, 112 S. Ct. at 2738 n.7, quoting 34 C.F.R. § 100.3(b)(6)(i).
10505 U.S. at 731 n.7, 112 S. Cv. at 2738 n.7.

11 Only intentional discrimination is actionable under the Equal Protection Clause of the Four-
teenth Amendment. See §§ 102.05(1) and 102.08(1] supra.

142 US.C. §2000d-1.

2 A list of some of the larger departments having promulgated such regulations follows. Unless
otherwise noted, all cites are to the 1995 and 1996 Code of Federal Regulations.

Agency for Intemnational Development, Intemational Cooperation Agency, 22 C.F.R. pt. 209.
Agriculture, Department of, Office of the Secretary, 7 C.F.R. pt. 15, subpt. A.
Commerce, Department of, Economic Development Administration, 13 CFR. §317.1,
incorporating by reference, 15 C.F.R. pt. 8.
Commerce, Departruent of, Office of Secretary, 15 CFR. pt. 8.
ense, Deparmment of, 32 C.F.R. pt. 195.
Education, Depanwment of, Office of Civil Rights, 34 C.F.R. pts. 100, 104, and 106. See Appeadix
50, Vol. 7 infra.
Energy, Departmem of, 10 C.FR. pt 1040 (1993).
Environmental Protection Agency, 40 C.F.R. pt. 7.
Federal Emexgency Management Ageecy, 44 CFR. pt 7.
Health and Human Services, Deparunent of, 45 C.F.R. pts. 80, 83, 84, 86.
Housing and Urban Development, Deparancnt of, 24 C.F.R. pt. 1.
Interior, Deparunent of the, 43 C.FR. pt. 17.
Interior, Deparunent of the, U.S. Fish and Wildlife Service, 50 C.F.R. pt: 3 (1991).
Justice, Oeparunent of, 28 C.F.R. pt. 42. Labor, Deparunent of, Office of Secretary, 29 C.F.R.

pt. 31.
NASA, 14 CER. pis. 1250-1252.

Nationa! Foundation on the Arts and the Humantities, 45 C.F.R. pt. 1110.
National Science Foundation, 45 CFR. pts. 605, 611.

Nuclear Regulatory Commission, 10 C.F.R. pt. 4.

Office of Persoune) Management, 5 CFR. pt. 900
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agency must notify the appropriate persons of the noncompliance and must
attempt to secure voluntary compliance. Only after the agency determines that
voluntary compliance cannot be obtained may enforcement proceedings begin.
The recipient is entitled to a hearing, and funding may be refused or revoked
only after an express finding of noncompliance on the record. In addition, the
enforcing agency must file a written report of the grounds for termination or
refusal to fund with both the House and Senate committees having jurisdiction
over the program involved. Thirty days after filing, the action becomes effective.3

In some instances, an agency may defer funding pending its investigation of
an entity’s compliance with Title VI.4 According to the Fifth Circuit, however,
the Act does not authorize recapture of federal funds previously paid to a rec1p|ent
upon a showing of discriruination in the federal program.5

[1}—Agency Coordination: Attorney General’s Title VI Guidelines

Executive Order 122506 authorizes the United States Attorney General to
ensure the consistent and effective enforcement of Title VI and other nondiscrimi-
nation statutes by federal agencies. To that end, the Attomey General requires
agencies to publish and disseminate Title VI compliance guidelines, to collect
and exchange compliance-related data, and to develop written enforcement plans.
In addition, each federal agency must submit its regulations implementing Title
VI to the Assistant Attorney General for Civil Rights for approval.? The Attorney
General has also published general guidelines for enforcement of Title VI,
including a list of alternative means to remedy noncompliance.8

Small Business Admipistration, 13 C.F.R. pts. 112, 113.

State, Department of, 22 C.F.R. pt. 141.

Tennessee Valley Authority, 18 C.F.R. pt. 1302.

Transportation, Department of, Federal Highway Administration, 23 C.F.R. pt. 200.
Transportation, Deparsment of, Federal Railroad Administration, 49 C.F.R. pt. 265.
Transportation, Deparament of, Office of Secretary, 49 C.F.R. pt. 21 and 14 C.FR. pt. 379.
Treasury, Deparanent of, Office of Thrift Supervision, 12 C.F.R. pt. 528.

Veterans Administration, 38 C.F.R. pts. 18, 182

Water Resources Council, 18 C.F.R. pt 705.

342 US.C. § 2000d-1.

442 U.S.C. § 2000d-5.

S Drayden v. Needville Indep. Sch. Dist., 642 F.2d 129, 27 FEP 266 (Sth Cir. 1981). Black

female teachers were alleged to have been discriminatorily discharged by a school district which
received federal funds.

6 45 Fed. Reg. 72,995 (Nov. 4, 1980).

728 CF.R §§42.401-42.415. See text of Title VI and Title [X Procedural Regulations set out
in Appendix 52, Vol. 7 infra.

828 CFR. § 50.3. See sext of Title VI and Title [X Procedural Regulations set out in Appendix
52, Vol. 7 infra.
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[2}—Agency Coordination: EEOC Procedural Regulations

Executive Order 120679 gives the EEOC authority to coordinate enforcement
of all federal laws governing equal employment opportunity. Accordingly, the
EEOC has promulgated procedural regulations for complaints of employment
discrimination brought under Title VI of the Civil Rights Act and Title IX of
the Education Amendments.19 These regulations provide for the confidential
exchange of information regarding employment policies and practices of recipi-
ents of federal financial assistance between the EEOC and the agencies charged
with responsibility under Title VI and Title IX. In order to minimize duplication
of effort, they also call for interagency consultation between the EEOC and the
agency before the agency begins investigative or enforcement procedures. And,
as described below, they set forth certain procedures for processing complaints
by private parties.11

[3}—Complaints of Employment Discrimination under Title VI and
Title VI

Within thirty days of receiving a complaint of employment discrimination, the
federal agency is directed to determine whether it has jurisdiction over the
complaint under Title VI or Title [X. The agency must transfer any complaint
over which it does not have jurisdiction to the EEOC, if the EEOC may have
jurisdiction. When both the EEOC and the agency have jurisdiction over a
complaint, the agency will transfer a complaint of individual discimination to
the EEOC and will retain a pattern and practice complaint for agency investiga-
tion, absent special circumstances. 12

A referral of a complaint by an agency to the EEOC is deemed to be an EEOC
charge, and the date the complaint was received by an agency is considered the
date it was received by the EEOC for all purposes under Title VII and the Equal
Pay Act. The agency must notify the complainant and the recipient of the
refemral. 13

In determining, within thirty days, if any agency action should be taken, the
agency is directed to give due weight to an EEOC dismissal of the Title VII
allegations of a complaint and issuance of a right to sue letter. When the EEOC
finds reasonable cause after investigation of a joint complaint, it may request
the referring agency to participate in conciliation negotiations. If the parties enter
into a negotiated settlernent, the referring agency shall take no further action on

943 Fed Reg. 28,967 (June 30, 1978).

10 29 C.F.R. Part 1691 et seq. These regulations are the source of definitions of “Federal financial
assistance” and “recipient” for Title VI and Title IX. See § 118.04 ns.2, 3 infra.

1129 C.FR. §§ 1691.2-1691.3.
1229 CFR §1691.5 (1992).
1329 CFR. § 1691.6.
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the complaint. If informal conciliation fails, the EEOC may bring suit under Title
V.14

Upon the EEOC'’s transmittal of a reasonable cause determination and notice
of failure of conciliation, the referring agency has thirty days to decide whether
the recipient has violated any applicable civil rights provisions within its
enforcement authority and whether further efforts to obtain voluntary compliance
are warranted, taking into account the failure of the EEOC’s efforts. If voluntary
efforts are unwarranted or fail, the agency is directed to initiate enforcement
proceedings under its own regulations.1%

§ 117.07 Judicial Review

For any administrative enforcement action taken under Title VI, section 603
provides for judicial review as prescribed by law for any similar action taken
by the agency on other grounds. Where an action for termination or denial of
financial assistance is not otherwise subject to judicial review, the injured party
may obtain judicial review of the action under the Administrative Procedure Act.2

Because the private right of action under Title VI is implied, there is no
administrative scheme designed to afford relief to private parties. Therefore, it
is not necessary for an aggrieved individual to exhaust administrative remedies
before seeking judicial review of his or her complaint.2

§ 117.08 Title VI Remedies

The administrative remedy for noncompliance with Title VI is the termination
or denial of federal funding. However, an agency must make a concerted effort
to secure voluntary compliance by the program or activity before seeking this
remedy. Regulations also authorize civil suits for specific performance or to
otherwise enforce compliance with Title VI in lieu of administrative proceedings
which would result in the termination of assistance.!

In private causes of action brought under Title VI, the remedies available may
depend on whether the discrimination by the defendant was intentional. In
Guardians Association v. Civil Service Commission,? a majority of the Supreme
Court, in a fragmented decision that included three concurring opinions and two

1429 CFR §§1691.7-1691.9, 1691.11.
1529 C.FR §1691.10.
15 U.S.C. §8 701-706.

2 Cf. Cannon v. University of Chicago, 441 U.S. at 707 n.41 (discussing implied right of action
under Title IX).

128 C.F.R § 50.3. See text of Title VI and Title I Procedural Regulations set out in Appendix
52, Vol. 7 infra.

2463 U.S. 582, 32 FEP 250 (1983). See supra § 117.05 for a discussion of the Court's holding
with cespect to disparate impact and Title VI.
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dissenting opinions, held that the plaintiffs did not need to prove intentional
discrimination to be entitled to injunctive relief under Title VI. Compensatory
damages, however, were not permitted in the absence of proof of intentional
discrimination.

Because Guardians did not expressly decide whether compensatory relief is
available under Title VI even if a plaintiff can prove intentional discnimination,
subsequent Supreme Court opinions have continued to explore the issue of what
remedies other than injunctive relief are available. In Consolidated Rail Corp.
v. Darrone,3 the Supreme Court observed that a majority of the Guardians Court
“expressed the view that a private plaintiff under Title VI could recover backpay;
and no member of [that] Court contended that backpay was unavailable, at least
as a remedy for intentional discrimination.”4 Similarly, in Franklin v. Gwinnent
County Public Schools, a case brought under Title IX, the Court noted that,
in Guardians, “no Justice challenged the traditional presumption in favor of a
federal court’s power to award appropriate relief in a cognizable cause of
action.”6 .

Later, in Barnes v. Gorman,? a case in which the issue was punitive damages,
the Supreme Court explained the theory underlying remedies for violations of
Title VI and other financial assistance legislation:

When a federal-funds recipient violates conditions of Spending Clause
legislation [such as Title VI], the wrong done is the failure to provide what
the contractual obligation requires; and that wrong is “made good” when the
recipient compensates the Federal Government or a third-party benefi-
ciary . . . for the loss caused by that failure.8

If damages are not compensatory in nature, as is the case for punitive damages,
they do not fall within this rule. Accordingly, punitive damages are not available
under Title VI

Lower courts have held that Title VI allows compensatory relief for claims
of intentional discrimination.® ’

3465 U.S. 624, 34 FEP 79 (1984), superseded by statute on other grounds as stated in Butts
v. New York Dep't of Hous. Preservation & Dev., 990 F.2d 1397, 61 FEP 579 (2d Cir. 1993).

4465 U.S. at 630, 34 FEP at 82.

5503 U.S. 60, 59 FEP 213 (1992).

6503 U.S. at 70, 59 FEP at 217.

7122 S. Ct. 2097, 153 L. Ed. 2d 230 (2002).

8122 8. Ct. at 2102

9 First Circuit:

D. Maine: Singh v. Superintending Sch. Comm., 601 F. Supp. 865 (D. Me. 1985). The court
permitted a demand of compeunsatory damages under Title VI.

Third Circuir: Pfeiffer v. Marion Ctr. Area Sch. Dist., 917 F.2d 779, 787 (3d Cir. 1990). The
court found that compensalory relief available under Title VI is also available under Title IX.
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The Supreme Court’s decision in Gebser v. Lago Vista Independent School
District,10 a Title IX case, may have implications for private actions for damages
under Title IV. In Gebser the Court held that a school district will be held liable
for a teacher’s sexual harassment of a student only when an appropriate official
of the district had actual notice of the discrimination and showed deliberate
indifference in failing to address the problem. The Court adopted this standard
of actual notice and deliberate indifference to ensure against the risk that a
recipient would be held liable for the independent actions of its employees,
thereby “diverting education funding from beneficial uses where a recipient was
unaware of discrimination in its programs and is willing to institute prompt
corrective measures.”11

The Court noted the parallels between Title VI and Title X, which “operate
in the same manner, conditioning an offer of federal funding on a promise by
the recipient not to discriminate, in what amounts essentially to a contract
between the Govermnment and the recipient of funds.” 12 In addition, the adminis-
trative enforcement schemes of the two statutes are similar in providing that the
government agency may not begin enforcement proceedings until it has notified
the federal recipient of any alleged violations and attempted to secure voluntary
compliance. Given the importance of these two features of Title IX to the Court’s
formulation of an institutional liability standard more restrictive than the standard
adopted for Title VII cases, courts may determine that the standard announced
in Gebser applies to private actions under Title VL.

As for attorneys’ fees, 42 U.S.C. § 1988 provides that a fee may be awarded

to a prevailing party in any action or proceeding to enforce a provision of Title
VI of the Civil Rights Act of 1964.13

Seventh Circuit:

D. Illinois: Organization of Minority Vendors v. Iilinois Cent. Gulf R.R., 579 F. Supp. 574 (N.D.
fll. 1983). The court noted that six members of the Supreme Court in Guardians Ass’n v. Civil
Service Comm’n, 463 U.S. 582, 32 FEP 250 (1983), found that damages are available as a remedy
for intentional violations of Title VL.

Eleventh Circuit:

D. Georgia: Kraft v. Memorial Med. Ctr., Inc., 807 F. Supp. 785, 2 AD Cases 592 (S.D. Ga.
1992). Compensatory damages are available under Title VI for intentional discrimination.

10524 U.S. 274 (1998).

11524 U.S. at 289.

1266 U.S.L.W. at 4505.

13 West Virginia Univ. Hosp. v. Casey, 499 U.S. 83, 111 S. Ct. 1138, 113 L. Ed. 2d 68, 55
FEP 353, 353 n.1 (1991), quoting 42 U.S.C. § 1988, superseded by statute in part on other grounds
as stated in Landgraf v. USI Film Prods., 511 U.S. 244, 64 FEP 820 (1994).
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§ 117D.01 Reserved
§ 117D.02 Reserved
§ 117D.03 Reserved

§ 117D.04 Digest of Additional Cases for § 117.04

Note 3— Title VI claims will be dismissed when the creation of employment
opportunities was not the primary objective of the federal assistance.

Sixth Circuit:

D. Tennessee: Grimes v. Superior Home Health Care, 929 F. Supp. 1088, 74
FEP 1539 (D. Tenn. 1996).

Eleventh Circuit:

D. Georgia: Scott v. Underground Festival, Inc., 77 FEP 1269 (N.D. Ga. 1998).
The plaintiff had no standing to sue.

Note 5— It has been held that faculty employment was not the primary
objective of federal assistance to a university.

Eleventh Circuit:
D. Georgia: Schwartz v. Berry Coll., Inc., 74 FEP 999 (N.D. Ga. 1997).

8§ 117D.05 Reserved
§ 117D.06 Reserved
§ 117D.07 Reserved
§ 117D.08 Reserved
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

MYRNA ROBERTS
6900 GLENN DALE ROAD
GLENN DALE, MD 20769,
Civil Action No.

Plaintiff,
v.

BOARD OF EDUCATION OF
PRINCE GEORGE'’S COUNTY
14201 SCHOOL LANE

UPPER MARLBORO, MD 20772,

and

PRINCE GEORGE'’S COUNTY
EDUCATOR’S ASSOCIATION
8008 MARLBORO PIKE
FORESTVILLE, MD 20747,

Defendants.

COMPLAINT
COMES NOW Plaintiff through undersigned counsel states as follows:

JURISDICTION AND VENUE

1. This is an action for declaratory relief; injunctive relief, damages and to secure protection
of and to redress deprivation of equal protection rights secured by the Equal Protection
Clause of the Fourteenth Amendment to the U.S. Constitusion.

2. This is an action for declaratory relief; injunctive relief, damages and to secure protection
of and to redress deprivation of rights secured by Title VII of the Civil Rights Act of
1964, 42 U.S.C. § 2000e et seq.
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3. This is an action for declaratory relief; injunctive relief, damages and to secure protection
of and to redress deprivation of rights secured by Title VI of the Civil Rights Act of 1964,
42 U.S.C. § 2000d-7 et seq. The U.S. Department of Education has provided Maryland
public schools with more than $1 billion under the American Recovery and Reinvestment
Act 0f 2009. Prince George’s County Public Schools are receiving stimulus funds for the
express purpose of creating jobs and maintaining existing ones. Title VI requires the
recipients of federal funds to waive Eleventh Amendment sovereign immunity.

4.This is an action for declaratory relief; injunctive relief, damages and to secure protection
of and to redress deprivation of rights secured by the 42 U.S.C § 1981.

5.Venue lies in this District pursuant to 42 U.S.C. § 2000e-5(f)(3) and because the events
and occurrences giving rise to this action occurred within this judicial district.

Pendant Claims

6. This is an action for declaratory relief; injunctive relief, damages and to secure protection
of and to redress deprivation of rights secured by Maryland’s Negligent Supervision and
Retention laws.

7. This is an action for declaratory relief; injunctive relief, damages and to secure protection
of and to redress deprivation of rights secured by Maryland’s Civil Conspiracy laws.

PARTIES
8. Myma Roberts is a current employee of Prince George’s County Public Schools.
9. The Prince George’s County Public Schools and the Prince George’s County Educator’s

Assaciation are located in Prince George’s County, Maryland.
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EXHAUSTION OF ADMINISTRATIVE REMEDIES

10. Plaintiff Myma Roberts filed a timely complaint with the Equal Employment
Opportunity Commission, Charge No. 531201100988. On March 10, 2011, EEOC issued
a Notice of Right to Sue letter to Ms. Roberts.

STATEMENT OF CLAIM

Myrna Roberts
Introduction
11. Myma Roberts is a sixty one (61) year old black woman from the U.S. Virgin Islands.
12. Ms. Roberts speaks with a distinct accent.
13. Ms. Roberts is a mathematics teacher with the Prince George’s County Public Schools.
14. Ms. Roberts possesses a Master’s degree in Mathematics and is currently working on her
doctorate in mathematics education.
15. Ms. Roberts has been teaching mathematics for four decades.
16. Ms. Roberts possesses an Advanced Professional Certificate (APC) which is certified for
grades 6™ to 12",
17. Ms. Roberts also possesses a Highly Qualified Designation under the No Child Left
Behind Act of 2001.
Disparate Treatment
18. Eleven years ago, Ms. Roberts was hired as a mathematics teacher at Crossland High
School in Temple Hills, Maryland.
19. Ms. Roberts has consistently received satisfactory job performance evaluations.
20. In 2004, Charles Thomas became the principal of Crossland High School.

21. Principal Thomas is an African American man.
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22. Ms. Roberts was the only Caribbean mathematics teacher at Crossland High School.

23. Principal Thomas immediately took Ms. Roberts away from her classroom and
agsigned her to proposed mathematics computer lab.

24. In August 2005, Principal Thomas removed Ms. Roberts from the mathematics
computer lab.

25. In November 2005, Principal Thomas took away Ms. Roberts’ classes

26. For the entire 2006 —~ 2007 school year, Ms. Roberts did not have a teaching
assignment.

27. Ms. Roberts was so humiliated that she avoided the teacher’s lounge.

28. In May 2007, Ms. Roberts complained directly to Superintendent John Deasy about not
having a teaching assignment.

29. Superintendent Deasy responded “this is a personnel matter”

30. Prince George’s County Public Schools did not conduct an investigation or take prompt
corrective action.

31. At the conclusion of the 2006 — 2007 school year, Principal Thomas placed a “N/A” in
each category of her job performance evaluation.

32. In March 2008, Principal Thomas made Ms. Roberts a designated co-teacher.

33. Ms. Roberts has no classroom or students of her own, instead she floats from classroom
to classroom assisting regular mathematics teachers.

34. Unlike other teachers, Ms. Roberts had no place to store her personal belongings.

35. Ms. Roberts had been denied equipment that is routinely provided to other teachers,
such as, a desktop computer, a LCD projector, and a white board.

36. Ms. Roberts’ name did not even appear in the graduation program.
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37. Today, Principal Thomas continues to assign Ms. Roberts to the subservient role of co-
teacher.

38. All American born mathematics teachers are assigned their own classroom and
students.

39. Ms. Roberts is the only mathematics teacher at Crossland High School with a “co-
teacher” designation.

40. In December 2009, Ms. Roberts complained directly to Superintendent William Hite.

41. Once again, Prince George’s County Public Schools did not conduct an investigation or
take prompt corrective action.

PGCEA Breached Its Duty of Fair Representation
42. Ms. Roberts complained to PGCEA about not having a teaching assignment.
43. PGCEA merely recommended to Ms. Roberts that she transfer to another school.
Count I - Title VII (Disparate Treatment)
44. Ms. Roberts incorporates by reference all of the preceding paragraphs.
45. Ms. Roberts was born in the Virgin Islands and speaks with a Caribbean accent.

46. Ms. Roberts’ job performance has consistently been rated “satisfactory”.

47. For more than six years, Ms. Roberts has not been allowed to teach mathematics in

her own classroom.
48. American born teachers have been assigned their own mathematics classes.

49. Ms. Roberts has been treated less favorably by Principal Thomas than similarly

situated teachers who were not born in the Caribbean.

Count II - Title VI (Disparate Treatment)
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50. Ms. Roberts incorporates by reference all the preceding paragraphs.

51. Ms. Roberts has been treated less favorably by Principal Thomas than similarly

situated teachers who were not born in the Caribbean.

Count Il - 42 U.S.C. § 1981

52. Ms. Roberts incorporates by reference all of the preceding paragraphs.

53. The Prince George’s County Educator’s Association breached its duty of fair
representation.

54. In 2009, Ms. Roberts attempted to file a grievance, based on national origin

discrimination, with PGCEA against Principal Thomas.

55. However, the PGCEA Uniserv director, refused to provide Ms. Roberts with a

grievance form.

Count IV - Negligent Supervision and Retention (Prince George’s County Public
Schools)
56. Ms. Roberts incorporates by reference all of the preceding paragraphs.
57. Principal Charles Thomas’ conduct was malicious.
58. Principal Charles Thomas’s malicious conduct caused Ms. Roberts severe emotional

distress.

59. Prince George’s County Public Schools breached its duty to protect Ms. Roberts from

Principal Charles Thomas’ malicious conduct.

Count V - Civil Conspiracy (Prince George’s County Public Schools and Prince

George’s County Educator’s Association)

60. Ms. Roberts incorporates by reference all of the preceding paragraphs.
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61. Prince George’s County Public Schools and the Prince George’s County Educator’s

Association are co-conspirators.

62. Prince George’s County Public Schools allowed Principal Charles Thomas to harass Ms.

Roberts.

63. The Prince George’s County Educator’s Association refused to pursue discrimination

complaints against Principal Charles Thomas.

64. Ms. Roberts suffered harm because of the Prince George’s County Educator’s
Association’s refusal to pursue her discrimination complaint against Principal Charles

Thomas.

Emotional Pain and Suffering

65. Ms. Roberts continues to experience emotional pain and suffering, inconvenience, mental

anguish, loss of enjoyment of life, and other pecuniary and non pecuniary losses.
PRAYER FOR RELIEF
WHEREFORE, Plaintiff respectfully prays this court:

(a) Issue a declaratory judgment that Defendants’ acts, polices, practices and
procedures complained of herein-violated Plaintiff’s rights as secured by the Equal
Protection Clause of the Fourteeath Amendment to the U.S. Constitution; Title VII of
CRA; Title VIof CRA; 42 U.S.C. § 1981; Negligent Supervision and Retention; Civil
Conspiracy laws; and, Order Defendants to make whole Plaintiff who has been adversely
affected by the policies and practices described herein in an amount to be shown at trial

and other affirmative relief;

(b) Compensate the Plaintiff for loss pay and benefits, with interest;
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(c) Retain jurisdiction over this action to assure full compliance with the orders of
the court and with applicable law and require defendants to file such reports as
the court deems necessary to evaluate compliance;

(d) To award them reasonable attorney's fees and costs of this action;

(e) Award Plaintiff compensatory and punitive damages; and,

(f) Grant such additional relief as the court deems just and proper; and
WHEREFORE, the premises considered, the Plaintiff demands judgment against the
Defendant(s) in the amount of five million dollars ($5,000,000).

JURY DEMAND
Plaintiff demands a trial by jury.
Respectfully submitted,

Bryan A. Chapman, Esquire Bar No0.012274
Law Office of Bryan A. Chapman

325 Pennsylvania Avenue, S.E.
Washington, D.C. 20003

(202) 558-6168
bchapman@baclaw.com

Attorney for Plaintiff
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DESEGREGATION ON TRIAL

Judge Ends Busing in Prince George's

By Liwa Frazier
Washinglon Post Staff Writer
Wednesday. September 2, 1998 Page AOY

A federal judge in Greenbelt
yesterday ordered the end to
mandatory busing in Prince
Georgc's County, concluding a 26-
ycar-old govemment cffort to
descgregate the schools and
closing onc of the most divisive
chapters in the county’s history.

During the next six years, busing
will be phased out as the county
begins building 13 neighborhood
schools and refurbishing older
ones. Under a settiement to end
busing, the school system also will
focus on boosting the academic
achicvement of al! students and
closing the achicvement gap
between African American

(By Cand Gz = The Wanhington Pos)

Post Series
In June, a Post concluded that a glut
of uncertified teachers, crowded
classmoms and poorly vxccuted
reform plans were severely
undermining the quality of the Prince
Genrge’s schools.

Part 1: Supday, Juac 2(

A threat 1o progress

students and their peers. Eag 2: Monday. Janc 22
Profilc of Supetintendent Clark
In his 37-pagc opinion, U.S. Bart 3; Tucsday. June 23

District Judge Peter J. Messitte ~insidea-Prince Gronesschool
approved the agrecment reached in Big h;l e Ki; ;";3313
March by representatives of the Elementary

school system, county govemment

and NAACP, the partics in the lawsuit filed in 1972 that prompted
the only federal school descgregation order in the Washington arca.

Maessitte called the agreement “a fitting denonement to once of the
most scrious dramas of modem America.”

His ruling will change little for county students this school ycar. But
next year, students will begin going to neighborhood schools as
attendance boundaries are redrawn and facilitics are built, though
parents will have the option of allowing their children to stay in their
current schools.

"“These arc exciting times for Prince
George's County," School
Superintendent Jerome Clark said.
"You're going to sce new schools
being built in communities. You're
going to scc the academic
performance of our youngsters

going up, simply because we can
{ focus our energies and not be
County Executive Wayne K. Curry  divided by this thing we call court-
and schools Chairman Alvin ordered descgregation.”
Thomton teslified this spring at
state hearing on school funding. Ay the height of the Prince George's
(Fe Pivoto) 2

descgregation cffort, 33,277

children were reassigned to schools to achiceve racial balance, and the
burden of busing fell cvenly among white and black students. But by
1996, nearly 92 percent of the 11,332 students mandatorily bused
were African American, many of them sent to predominantly black
schools outside their neighborhioods.

School board Chairman Alvin Thomton (Suitland) said parents and
the community must remain vigilant to assure that the terms of the
agrcement arc kept.

“It really is up to the board and other fiscal authoritics, as well as
parents and the larger community, to take full advantage of the
opportuaitics crcated by today’s decision,” he said.

As part of the agreement, scheol officials must develop extensive
academic progress reports, with performance data broken down by

https:/fwww.washingtonpost.com/wp-srv/local/longterm/flibrary/pg/magnets/magnet.htm
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school, race and poverty levels.

If the ncighborhood schools are built on schedule and the
government maintains its commitment to county schools, Messitte
said, he will close the suit completely in 2002.

Although the judge's decision cffectively climinates integration as the
panacea for a quality education for African American students,
officials say improvements will take time.

"They're telling me they're going to have improvements, but arc
they?" asked Minerva Sanders, president of the Prince George's
County Council of PTAs. "The key to this is that the quality of
cducation has to be raised, so parents will be comforted in knowing
their children will get the education they need.”

School officials said thcy won't abandon their attempts to make
classrooms more racially diverse as they search for proven ways to
boost the academic achicvement of students at all schools.

Statc and county leaders hailed the judge's decision as an opportunity
for the state's largest school system to move ahcad.

"This is good news," said Del. Howard P. Rawlings (D-Baltimore).
chaintnan of the House Appropriations Committee. "The debate and
cmotion surrounding the busing debate were detracting from the
main purposc of the schools -- cducating students.”

Commitments from the county and state to finance the school
construction projects made the lawsuit settlement possible. The
Maryland General Assembly carlier this year agreed to provide S35
million a year over the next four years for new school construction.

“It's a tremendous step forward for Prince George's County and the
entire statc of Maryland to get that ugly chapter in our history behind
us,” House Speaker Casper R. Taylor Jr. said.

The three litigants began negotiating toward a settlement aficr a trial
on the desegregation lawsuit ended in December.

Both the school board and county
government, co-defendants in the
lawsuit, agreed that cournt-ordered
busing in a school system that is
now predominantly black is no
longer uscful. The NAACP,
however, had asked Messitte to
maintain busing in instances where
it improved the racial balance at
schools.

Superinte
DuGey M. Brocks - The Washngton Post)

The litigants resolved their diffcrences with a settlement that will end
court-ordcred busing while the schools work to improve academic
instruction. And the school system no longer has to submit regular
reports to Messilte on the racial makeup of its schools and tcaching
staff.

If by 2002 the threc partics agrec that the terms of the settlement
have been met, Mcssitte automatically will lift the order and declare
the school system “unitary,” meaning there arc no vestiges of the old,
scparate system that provided unequal educations for black and white
children.

"I just think that's a good resolution,” said Patricia Brannan. a lawycr
who has represented the NAACP in the casc since the mid-1980s. "It
think it's taken a lot of cffort to get there, but it was well worth it."

Nathanicl Thomas, 17, a Suitland High School student and president
of the Maryland Association of Student Councils, said returning
students to ncighborhood schools will spark more parent
involvement.

"1 think it's good because it's building the whole concept of
communitics committed to children,” Thomas said. "When a lasge
portion of the school student body doesn't live in the community, it
mcans less participation in the community.”

Now, he said, the system can get down to the business of
"opportunities and programs and getting the students ready for high
school improvement tests.”

Staff writers Amy Argetsinger. Desson Howe and Daniel LeDuc
contributed fo this report.
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